REAL PROPERTY OUTLNE
1. PRESENT POSSESSORY ESTATES
a. Fee Simple Absolute  (“to A” or “to A and his heirs”)

i. Absolute ownership of potentially infinite duration
ii. Freely devisable, descendible and alienable
1. Devisable = pass by will

2. Descendible = pass through intestacy

3. Alienable = transferable during the holder’s lifetime (inter-vivos) 

iii. Reasonable restraints on alienation for a limited time are permitted but a complete restraint is void.
1. Void means that you ignore the restriction

2. Exception for the right of first refusal

b. Fee Tail  (“to A and the heirs of his body”)

i. Devise used to lock the property into the grantee’s family.

ii. Modernly this rule has been abolished and the language will create a FSA
iii. Future Interest

1. In grantor – Reversion / 3rd Party – Remainder 
c. Defeasible fees (3 types) – Grantor must use clear durational or conditional language
i. Fee Simple Determinable (Durational language)
1. Ex. So long as, during, while, until
2. Ends automatically upon the happening of a stated event
3. Devisable, descendible and alienable, BUT always subject to the condition
4. FI in grantor is a possibility of reverter.
ii. Fee simple Subject to Condition Subsequent (Conditional language)
1. Ex. Provided that, but if, on the condition that
2. Grantor must use clear durational language and carve out right to reenter
3. Not automatically terminated BUT can be cut short at grantors option if stated condition occurs
4. Devisable, descendible, but NOT alienable
5. FI in the grantor is a right of reentry (power of termination)
iii. Fee Simple Subject to Executory Interest “To A, but if X occurs, then to B”
1. Same language as a fee simple determinable / condition subsequent BUT interest AUTOMATICALLY goes to someone other than grantor
2. FI in 3rd party is an executory interest
a. Shifting – Grantee to grantee / Springing – Grantor to grantee
iv. Two important Notes concerning defeasible fees
1. Words of mere desire/hope/intention are insufficient to create a defeasible fee 
2. Absolute restraints (absolute ban on power to sell or transfer) on alienation that are not linked to any reasonable time limited purpose are void
d. Life Estate  (“To A for life” or “to A for the life of B”) 
i. Never measured by time or years. 

1. Ex. “To A for 200 years if he lives that long”. No LE is created.
ii. Life estate may arise by implication. Ex. “To B after the death of A”

iii. Life estate pur autre vie – Life estate measured by a life other than the grantees

1. Ex. “To A for the life of B”
2. Effect of life tenants death before the measuring life dies:

a. CL – Seisin is vacant and anybody takes

b. Modern – Passes to the estate of the deceased life tenant

iv. Alienation – Complete restraints on alienation of a LE are VALID.

1. Ex.  “To A for life, but if she tries to sell it, then to B”

v. Future Interest

1. In grantor – Reversion / In 3rd party - Remainder 

e. Waste

i. Life tenant is entitled to all ordinary uses and profits from the land 

ii. Life tenant must maintain the property and not do anything to hurt future interest holders.
iii. Voluntary/affirmative waste – overt conduct that causes a drop in the value of the property (willful destruction)
1. Exploitation of natural resources. LT must not consume or exploit natural resources (timber, oil, minerals) on property unless:  PURGE
a. Prior use – LT may continue the prior use when the land was used for exploitation

i. If mining was done on the land before the LE began, can continue to mine but limited to mines already open

b. Reasonable repairs – LT may consume natural resources for repairs and maintenance

c. Granted – LT may exploit if granted that right either expressly or impliedly by grantor

d. Exploitation – land is suitable only for exploitation (granite quarry, coal mine)

iv. Permissive waste / Failure to maintain – when land is allowed to fall into disrepair

1. The LT does NOT have to insure the property and is NOT liable for damages caused by a 3rd party tortfeasor
2. Life Tenant must

a. Maintain the premises in reasonably good repair

i. i.e. obligated to make reasonable repairs but not replacements. (leaky roof, only required to patch)

b. Pay ALL ordinary taxes on land to the extent of income or profits from the land.  If no income or profits then LT is required to pay all ordinary taxes to the extent of premises fair rental value.
c. *Holder of the future interest must make sure taxes are paid because a foreclosure sale will eliminate the future interest.

d. Pay interest (but not principal) on mortgages

e. Pay special assessments for public improvements of a short duration.

3. Limited Obligation of LT

a. The LT’s repair, tax and mortgage obligation is limited to the extent of income or profits from the land

i. If no income is received then the LT obligated up to the extent of the premises fair rental value if the LT is using the land.  
ii. If the LT is not using the land, then the LT has no repair, tax or mortgage obligation.
v. Ameliorative waste – Substantial change that increases the value of the property.
1. LT may commit ameliorative waste (alter or demolish existing buildings) if:

a. The market value of the future interest is not diminished; and either

i. All the future interest holders are known and consent, or
ii. Changed conditions have made the property relatively worthless. 
b. Note: Leasehold tenant may not commit ameliorative waste.
f. Future Interests
i. Future Interests in Grantor
1. Possibility of Reverter – only accompanies an FSD
2. Right of Entry / Power of Termination – FSSCS
3. Reversion – future interest in the grantor when the grantor conveys away less the full durational estate that the grantor had.
ii. Future Interest in Transferees
1. Remainder – Future interest in favor of a 3rd party that takes effect immediately upon the natural termination of the prior freehold estate. (Follows a life estate or term of years)  (NEVER follows a defeasible fee)
a. Vested remainder – A remainder is vested if it is both created in an ascertained person and NOT subject to any condition precedent
i. Indefeasibly vested remainder – Holder certain to acquire an interest in future with no conditions attached.  (To A for life, then to B)
1. Note – Remainder holders have standing to sue for waste.
ii. Vested Remainder Subject to Complete Divestment – Remainderman exists BUT his right to possession could be cut short because of condition subsequent. (A for life, then to B unless he uses it as a bar)
iii. Vested Remainder Subject to Open – Remainder vested in group of takers, at least 1 of whom is qualified to take BUT each class member’s share is subject to partial divestment because additional takers can still join the class.
1. Class closes whenever any member can demand possession
2. Womb Rule – Children in the womb at the time of the class closing join the class
3. Surviorship of a class member to the time of closing is usually unnecessary to share in a future gift, unless survival was made an express condition.
a. Certain terms imply survivorship (widow, heirs, issue, next of kin)
2. Contingent Remainder
a. Remainder is contingent if it is created in an unascertained person or is subject to a condition precedent or both
b. If the condition precedent is met during the previous estate it becomes an indefeasibly vested remainder
c. Freely alienable / transferable
d. Freely devisable, descendible provided survival is not a condition to the interest’s taking.
e. Rule of destructibility of contingent remainders (CR)
i. CL – Contingent remainder was destroyed if it was still contingent at time of preceding estate ended
ii. Modern – rule has been abolished and the interest will revert back to the grantor and the contingent taker will get an executory interest which will vest when the condition is met.
f. Rule is Shelley’s Case – To A for life, then, on A’s death, to A’s heirs.  A is alive.  
i. Historically the present and future interests would merge giving A a FSA.  
ii. Modernly – rule has been abolished 
g. Doctrine of Worthier Title – applies when grantor is alive and tries to create a future interest in his heirs.  
i. Ex. O, who is alive, convey to A for life, then to O’s heirs.  The contingent remainder in O’s heirs is void.  A has a LE and O has a reversion.
h. Doctrine of Merger – When one person acquires the present interest and the future interest after a contingent remainder, the contingent remainder is extinguished. 

i. Ex. To A for life then to B’s Kids. B has no kids. If O buys A’s life estate, the contingent interest in B’s kids is eliminated.
iii. Executory Interest
1. A future interest created in a 3rd party which is not a remainder and which takes effect by cutting short an interest in another person or grantee
2. ALWAYS follows a defeasible fee 
3. Shifting – Grantee to grantee / Springing – Grantor to grantee
4. Freely alienable / transferable
5. Freely devisable, descendible provided survival is not a condition to the interest’s taking.
6. EI holders do not have STANDING to sue for waste.
2. RULE AGAINST PERPETUITIES (“RAP”)
a. RULE – No interest in property is valid unless it must vest, if at all, not later than 21 years after some life in being (“measuring life”) at the creation of the interest
i. If there is any possibility that the interest might not vest in time, the interest is VOID
ii. Only applies to
1. Contingent remainders, executory interests, vested remainders subject to open, options to purchase, and the right of first refusal.
2. Does NOT apply to grantor’s interest or any interest that is already vested
b. The perpetuities period begins to run: (1) Will – From the testators death (2) Deed – From the date of delivery (3) Irrevocable trust – from the date of creation (4) Revocable trust – from the date it became irrevocable.
c. Void interests – If the interest is VOID you cross out the language that violates the rule.
i. A gift to an open class that is conditioned on members surviving beyond 21 years violates common law RAP.
1. Ex. To A for life, then to A’s children who reach 25.  A’s child B is 30.  A is alive.  The interest is void. (Bad as to one, bad as to all)
ii. An executory interest with no time limit violates RAP
iii. Options and the right of first refusals over 21 years violate RAP.  
1. Exception – Options to purchase held by the current tenant. 
iv. Fertile octogenarian / precious toddler
d. Savings Clause – May include a savings clause (To A, but if beer is consumed on the property during A or B’s life or within 21 years of the death of A or B, then to C)
e. RAP Charity exception – a gift from one charity to another charity doesn’t violate RAP because of public policy. (RAP also does not apply to charitable trusts)
f. Reform of RAP 
i. Wait and see (Statute must be given on test or else apply CL)
ii. Uniform Statutory Rule Against Perpetuities (USRAP) – 90 year vesting period
iii. Cy Pre –  if a conveyance violates RAP, a court may reform it in a way that closely matches the grantors intent while still complying with RAP
3. CONCURRENT ESTATES
a. Joint tenancy – Two or more owners with the right of survivorship
i. Interest is alienable, but not devisable or descendible (Cant leave in a will)
ii. Creation of JT 
1. 4 unities (TTIP) + express intent must be present at the outset – 
a. Title taken at the same time
b. By the same title (same instrument)
c. With identical interests
d. And, with rights to possess the whole
2. Grantor must clearly express right of survivorship because there is a presumption for tenancy in common.
a. If the intent of the grantor is unclear, it will be presumed that a TIC was created.
iii. Severance of JT – Severance occurs when any one of the 4 unities is destroyed
1. Conveyance – JT can transfer her interest during her lifetime (even secretly)
a. Buyer will become a tenant in common, and a JT will remain between remaining tenants.
2. Contract of Sale – A JT’s mere act of entering into a contract for sale of her share severs the JT as to the contracting parties interest.
3. Creditor’s Sale – NO severance until the judgment sale actually takes place.
4. Leases – States are split whether this causes severance.
5. Partition (Voluntary or involuntary)
a. Voluntary agreement – peaceful way to end relationship
b. Partition in kind – court action for physical division of property on its face.  Must be in the best interests of all JT’s (often agricultural land)
c. Forced sale – court action if in best interests of all JT’s and partition by kind is impracticable. The proceeds are then divided proportionately. (used when physical division is impossible i.e. building)
6. Mortgage
a. Title theory (minority) – Severance – title passes from the mortgagor to the mortgagee and back to the mortgagor when the mortgage is paid off.
b. Lien theory (majority) – NO Severance – a lien attaches to title but title is NOT transferred. 
b. Tenancy by the Entirety – Marital interest between married partners with the right of survivorship (4 unities of TTIP + marriage)
i. Right of survivorship
ii. Not severable by a unilateral act of one co-tenant. i.e. conveyance and mortgages by one party are ineffective
iii. NO right of partition
iv. Creditors of only 1 spouse can’t touch this tenancy
v. Can be terminated by death, mutual agreement, and divorce.  
1. Divorce causes the tenants to take ½ TIC each.
c. Tenancy in Common – Two or more owners with NO right of survivorship 
i. Each co-tenant (CT) owns an undivided part and each has right to possess whole
ii. Presumption in favor of tenancy in common.
iii. No right of survivorship and tenants can hold unequal shares.
iv. Each interest is descendible, divisible, and alienable.

v. TIC have a right of partition. (Voluntary or involuntary)
d. Rights and Duties of Co-Tenants
i. Possession – Each co-tenant has the right to possess the whole of the property
1. Absent ouster  a co-tenant in exclusive possession is not liable to others 

a. Also, absent ouster a CT can’t claim adverse possession

b. Ouster – Keeping a co-tenant off the property or claiming a right of exclusive possession.

ii. Rents and Profits – A co-tenant in possession has the right to retain profits from her own use of the property, EXCEPT
1. Agreement to the contrary to share profits
2. Lease of the property by a co-tenant to a 3rd party

3. Depletion of natural resources
iii. Encumbering the Property – Each co-tenant may encumber their OWN interest in the tenancy.  The bank may foreclose only on their individual interest.
iv. Contribution for Preservation of Property
1. Repairs – current right of contribution for necessary repairs provided that he has told other CT’s of the need for the repairs.
2. Improvements – (Non necessary repairs) No current right of contribution but may be recouped at the sale of the property or partition.
3. Taxes and Mortgages – Each CT is responsible for his fair share of governmentally imposed obligations (carrying costs: taxes / mortgage payments / assessments for curbs), based upon his undivided share in the property.
4. A Co-tenant must not commit waste
4. LANDLORD TENANT LAW
a. Leasehold – an estate in land, under which tenant has present possessory interest in leased premises and landlord has a future interest (reversion)
i. Note – Covenants in the lease are generally independent.  i.e. if one party breaches a covenant the other party can recover damages but must still perform his promises under the lease and cannot terminate the landlord tenant relationship.
b. Types of leaseholds/nonfreehold estates  (4 types)
i. Tenancy for Years –  lease for a single fixed period of time
1. Leases of OVER 1 year need to be in writing to satisfy the SOF (1 year ok)
2. Ends automatically at its termination date (NO notice necessary to terminate)
3. The landlord has a right of reentry, which allows him to terminate the lease if the tenant breaches any of the leases covenants. (failure to pay rent)
ii. Periodic Tenancy – continues for successive periods until terminated by proper notice by either party
1. Creation
a. Express agreement – L to T from month to month, week to week, etc
b. Implication – L to T with rent payable monthly (no duration mentioned but provision made for payment of rent at set intervals)
i. An oral term of years in violation of the SOF creates an implied periodic tenancy measured by the way rent is tendered (i.e. oral agreement of a 5 year lease for $1,000, not a tenancy for years because it violates SOF so it’s a implied periodic tenancy)
c. Operation of law – Holdover tenancy or invalid lease under SOF
2. Termination
a. Notice must be given 1 full period in advance and on the end of the period of tenancy (effective date) unless otherwise agreed
b. For year to year lease – 6 months notice is required
iii. Tenancy at Will – Tenancy for no fixed duration.  Either party can terminate at anytime without notice but a reasonable demand to vacate is usually required. 
1. Creation 
a. Must be created by express agreement that says the lease is terminable at any time otherwise monthly payments will create an implied periodic tenancy.
2. Termination
a. May be terminated without notice by any party with power to do so
i. Note: If only the tenant has a right to terminate the landlord cannot terminate, but if only the landlord has the right to terminate either the landlord or the tenant may terminate.
b. May also be terminated by operation of law – i.e. death, assignment or commission of waste by the tenant, transfer of title by the landlord, or lease by the landlord to a 3rd party.
iv. Tenancy at Sufferance – Arises when tenant wrongfully remains in possession after the expiration of a lawful tenancy.  Landlord has two options:
1. Evict – Sue in trespass and recover damages
2. Impose a new periodic tenancy.
a. If the old tenancy was for less than a year then the tenancy will be measured by the period covered by the rent payment.
b. If the old tenancy was for more than a year in the commercial setting the landlord may impose a new year to year lease.
c. If the landlord gives the tenant notice of the rent increase before the expiration of the lease, the landlord may demand the higher rent amount
c. Tenants Duties
i. Tenants duty to third parties
1. T is responsible to keep the premises in reasonably good repair
2. T is liable for injuries sustained by 3rd parties T invited, even where L promises to make repairs
ii. Tenants duty to repair
1. If the lease is silent, T must maintain the premises and make ordinary repairs. 
2. A tenant must NOT commit waste on the leased premises
a. Voluntary Waste – Intentionally or negligently damages the property or exploits minerals from the property.
b. Permissive Waste – Fails to take reasonable steps to protect the premises from damage from the elements.  The tenant is liable for all ordinary repairs excluding ordinary wear and tear and has a duty to report deficiencies promptly.
c. Ameliorative Waste – Tenant may not alter the property to increase its value.  The tenant will be liable for restoration.  
i. Exception – Long term tenant who makes changes consistent with the changes in the neighborhood.
d. The law of fixtures walks with waste – when a tenant removes a fixture, he commits voluntary waste
3. Destruction of premises – If the property is destroyed without fault of the landlord or tenant the tenant may stop paying rent and may terminate the lease. 
4. Tenants Covenant to repair – In the residential setting the landlord remains obligated to repair (except for damages cause by the tenant) under the IWOH.
a. In the commercial setting, the covenant is enforceable against the tenant including repair of ordinary wear and tear.
b. T’s duty to repair when T has expressly covenanted in the lease to maintain the property in good condition when for the duration of lease:
i. Common Law: T was liable for any loss to the property including loss due to force of nature
ii. Modernly: T may terminate the lease if the premises are destroyed without T’s fault 
iii. Duty not to use property for Illegal Purposes – If the tenant uses premises for an illegal purpose the Landlord may terminate the lease.  (Distinguish occasional illegal conduct)
iv. Duty to Pay Rent
1. Rent Deposits – The landlord is not permitted to retain a security deposit beyond the damages actually suffered.
2. Surrender – If the tenant effectively conveys (surrenders by words or actions) his leasehold interest back to the landlord his duty to pay rent ends.
a. Note that the L’s presumption of possession for himself constitutes acceptance of surrender.
b. If the unexpired term is greater than one year surrender must be in writing to satisfy SOF
3. Failure to pay rent
a. If the T is in possession of the premises the L may terminate the lease and evict OR sue for rent. (Must file an unlawful detainer – No self help)
4. Tenant Abandons
a. Landlord has a duty to mitigate damages by making a reasonable effort to re-let the property.  (T is responsible for any deficiency) 
d. Landlords Duties
i. Duty to deliver physical possession – If the holdover T is still in possession at the commencement of the lease the L is in breach and the new T may sue for damages.
1. Minority American Rule – deliver legal possession.  (holdover T is the responsibility of the new T)
ii. Implied Covenant of Quiet Enjoyment – Implied covenant in ALL leases (residential and commercial) that T has the right to quiet use and enjoyment of the premises without interference from L.  
1. Actual eviction – occurs when L wrongfully evicts/excludes the T.  This terminates the T’s obligation to pay rent.
2. Partial eviction – Partial eviction by the L relieves the tenant to pay rent for the entire premises.  Partial eviction by a 3rd party with paramount title results in apportionment of rent. (liable for the portion she continues to possess)
3. Constructive eviction (3 elements) 
a. Substantial interference – If the Landlord does something or fails to do something that renders the property uninhabitable.
i. Must be the L’s act or failure to act (not a 3rd party)
b. Notice – T must tell L of the problem and L must fail to act meaningfully
c. Leave – T must leave within a reasonable time after L fails to fix the problem
4. L not generally liable for acts of 3rd parties except:
a. L must not permit a nuisance on sight
b. L must control common areas 
iii. Implied Warranty of Habitability – Implied nonwaivable warranty in residential leases that states that the premises are fit for basic human habitation. (bare necessities)
1. The landlords duty is tied to standards of local housing codes or case law
2. Typical problems include no heat in the winter, no plumbing, no running water
3. Tenants Potential Remedies when IWOH is breached (4) 
a. Move out and terminate 
b. Repair and deduct from future rent
c. Reduce rent or withhold all rent until court determines fair rental value
d. Remain in possession, pay rent, and affirmatively seek money damages
iv. Duty against Retaliatory eviction – if T lawfully reports L for housing code violations the L is barred from penalizing T.  (i.e. raising rent, terminating lease, harassing T)
1. Retaliatory motive presumed if evicted w/in 90-180 days after reporting
e. Assignments and Subleases – In absence of some prohibition in the lease the T may freely transfer.
i. Assignment – Complete transfer of the entire remaining term.
ii. Sublease – When the T retains any part of the remaining term. 
1. Note – L and sublessee are in neither privity of estate nor privity of contract.  Thus the original T remains liable.
iii. Privity of Estate – Only exists between the present landlord and the present tenant.
1. The Assignee is only liable for covenants that run with the land and rent.
iv. Privity of Contract – Only exists when there is an agreement between the L and the particular T from whom the L seeks to recover rent.
v. Successive Landlords – L can transfer to a new L without consent of the T.  The new L will be in privity of estate with the tenant and the old landlord will be in privity of contract. (Original landlord remains liable for all covenants in the lease)
vi. Non Assignment / Sublease Clauses – Strictly construed
1.  A valid covenant against assignments and subleases is considered waived if the landlord was aware of the assignment and did NOT object to it. (i.e. accepting a rent check from an assignee)
2. Note – Once the L consents to one transfer the L waives his right to object to future transfers unless the L expressly reserves that right
f. Leasehold Taken by Eminent Domain

i. Entire – If the entire leasehold is take by ED the tenant is no longer liable to pay rent.
1. The lessee will share in the condemnation award if the fair rental value exceeds the rent due under the lease.
ii. Temporary / Partial – If the taking is temporary or partial the tenant is NOT discharged from paying rent but is entitled to compensation for the taking.  (share of condemnation award)
g. Landlords Tort Liability – Under Common Law the Landlord was under no duty to make premises safe.  There are Five Common Law EXCEPTIONS: (CLAPS)
i. Common Areas – Landlord will be liable if the landlord failed to exercise reasonable care over areas which he exercises dominion or control. (i.e. hallway, stairwell) 
ii. Latent Defects – Landlord is under a duty to disclose latent defects which the landlord either knows or has reason to know of.  (Has a duty to disclose NOT a duty to repair) 
iii. Assumption of Repairs (Negligent Repairs Undertaken By Landlord) – A landlord who attempts to make repairs is liable if an injury results because the repairs are done negligently or give deceptive appearance of safety.
iv. Public use Exception – L who leases public space (museums/convention hall) is liable for injuries to members of the public if:
1. He knows or should know of a dangerous condition, 
2. Has reason to believe that the tenant may admit the public before repairing the condition, AND
3. He fails to repair the condition.
v. Short Term Leases of a Furnished Dwelling – Liable for ALL defects even if the landlord neither knows nor has reason to know of such defects. (less than 3 months)
vi. Modern Trend – Reasonable Care – Will be held liable for injuries resulting from ordinary negligence. 
h. Law of Fixtures – A fixture is chattel that has been so affixed to land that it has ceased being personal property and has become part of the realty. (Will pass with ownership of land)
i. Test – An item is a fixture if the objective intention of the party who made the annexation was to make the item part of the realty.  Look at factors:
1. Degree of attachment (Brick wall vs. fan in room)
2. General Custom (Tenants take hung pictures)
3. Degree of harm to premises on Removal
4. Adaptation of the item to the realty (Custom shower rod)
ii. Ex. Furnace, heating system, lighting installation, custom storm windows
iii. Note – an express agreement is binding as to what qualifies as a fixture
iv. Personal property not removed before the expiration of a lease or before closing or the seller / tenant will lose the chattel.
5. Fair Housing/Discrimination

a. Fair Housing Act 
i. Made it unlawful to refuse to sell or rent a dwelling to a person because of race, color, national origin, religion, gender, against persons with children (except in senior-only housing) and disability.
b. The Act also made it unlawful to make discriminatory statements in advertisements relating to sale or rental of dwellings.

c. Exceptions to anti-discrimination provision
i. Private clubs;
ii. Religious organizations; and 

iii. Specified persons, as follows:

1. Person leasing or selling single-family dwelling if person owns three or fewer dwellings; does not use a broker; and does not advertise to show intent to discriminate

2. Person who rents room/unit in a 4-unit or smaller dwelling that the person owns and lives in.

6. SERVITUDES 
a. EASEMENT – a non-possessory interest in land that involves a right to USE another’s land.
i. Affirmative – most easements are affirmative. (right to do something on servient land)
ii. Negative (5 types) – light, air, lateral or subjacent support, flow of an artificial stream.
1. Can also be a restrictive covenant
2. Can ONLY be created expressly by writing signed by the grantor.  There is no natural or automatic right to a negative easement. 
iii. Classifying the Easement
1. Appurtenant – when easement directly benefits the use and enjoyment of a specific parcel of land.  (it takes two)
a. Dominant tenement – benefited land
b. Servient tenement – burdened land
2. In gross – When easement confers only a personal/pecuniary advantage that is not related to his use or enjoyment of his land.
a. ONLY Servient tenement because land is burdened but not benefited.
iv. Transferability
1. Appurtenant 
a. Dominant tenement passes automatically, regardless of mention in conveyance
b. Servient tenement passes automatically unless the new owner is a BFP w/o notice.
2. In gross – not transferable unless it is for commercial purposes
v. Creation (PING)
1. By Prescription (Adversely possessing)
a. Open and Notorious use
b. Adverse / Hostile (w/o servient owners consent – permission defeats)
c. Continuous and Uninterrupted
d. For the SOL period.
i. Note – Exclusive possession is not required
2. Implied From Existing Use 
a. Prior to division of a single tract
b. An apparent and continuous (Open and obvious) use exists on the servient part
c. That is reasonably necessary for dominant part, AND 
d. Court determines the parties intended for use to continue after division of the land
3. By Necessity – landlocked setting
a. Right of way will be implied by necessity if grantor conveys a portion of his land with no way out, except over part of grantors remaining land.
b. The owner of the servient estate has the right to choose the location of the easement as long as it is reasonable.
4. Express Grant – for more than 1 year must be in writing that complies w/formal elements of a deed. (Writing, signed by the Servient estate, identify land)
a. Can also be created by express reservation.
vi. Scope of easement – determined by the terms of the grant or conditions that created it.
1. Presumed to be of perpetual duration unless stated otherwise.

2. The use presumed is that of reasonable development of the dominant estate

a. i.e. the development which would likely have been contemplated by the parties at the time the easement was created.
3. Note – The easement may only be used for the benefit of the dominant estate.

4. Repairs – The dominant estate is responsible for making any necessary repairs to the easement and may enter the servient estate to do so.

5. Remedy for Exceeding the scope of the easement – Enjoin the use but does NOT terminate the easement 
vii. Termination of Easement – (7) (END CRAMP)
1. Estoppel – servient owner materially changes his position in reasonable reliance on easement holders oral assurances that easement will no longer be enforced. (Dig a swimming pool where easement was after oral promise)

2. Necessity – expire as soon as the need ends 
a. If the easement attributable to necessity was nonetheless created by express grant, it will not end when the need ends. 

3. Destruction – Involuntary destruction of the structure in which the easement existed. 

4. Condemnation – Condemnation of the servient estate 

5. Release – written release given by easement holder to the servient owner
6. Abandonment – easement holder must demonstrate by physical action of intent to abandon (Leaving alone is not sufficient)

7. Merger – easement is extinguished when title to easement and title to servient land become vested in the same person. (no auto revival)

8. Prescription – Adverse continuous interruption of the use for the SOL period.

b. License – Revocable privilege to enter another’s land for some purpose
i. Not subject to SOF – not need a writing
ii. Are freely revocable at the will of the licensor, UNLESS:

1. Estoppel – invested substantial money or labor or both in reliance of the license
2. License coupled with an interest – Permission to go onto property to remove chattel.  (Will last as long as interest lasts)

iii. All tickets are considered licenses (season tickets) and remember neighbors talking by the fence (oral easement is freely revocable) 
c. Profit – The right to go onto the land of another and take away a natural resource (timer, coal)

i. Shares all the rules of easements, except can terminate for overuse.

d. COVENANT – a promise to do (i.e. build a fence) or not to do (i.e. no gas station) something related to the use of land.

i. Covenants are enforceable against the original parties under a contract theory and are only enforceable against later owners if the covenant runs with the land.

ii. Negative covenant aka restrictive covenants 
iii. Equitable servitude – a promise that equity will enforce against successors.  It is accompanied by injunctive relief.
iv. Covenant v. Equitable servitude
1. Covenant – apply is money damages are sought
2. Equitable servitude – apply if an injunction is sought
v. Always do burden sight first because it is harder to prove
vi. Running with the land

1. Real Covenant – Enforceable at LAW – for the Burden to run:
a. Writing – original promise must be in writing
b. Intent – original parties intended that covenants would run
c. Touch and concern the land – Makes the benefited land more valuable or useful and the burdened land less.
d. Horizontal Privity – Relationship between the original parties other than the covenant. (i.e. grantor/ grantee, landlord/ tenant, mortgagor/ mortgagee)
e. Vertical Privity – The entire estate must be transferred and the transfer must be voluntary.  (No life estate or adverse possession)
f. Notice – Actual, constructive, or inquiry.
2. Real Covenant – Enforceable at LAW – for the Benefit to run:
a. (1) Writing, (2) Intent, (3) Touch and concern, (4) Vertical privity.
i. No notice or horizontal privity is needed.
3. Equitable Servitude – Enforceable in EQUITY – for the Burden to run: 
a. (1) Writing (2) Intent, (3) Notice, (4) Touch and Concern
i. No horizontal or vertical privity is needed.
4. Equitable Servitude – Enforceable in EQUITY – for the Benefit to run:
a. (1) Writing (2) Intent, (3) Touch and Concern
i. No notice, horizontal or vertical privity is needed.
5. Termination of Equitable Servitude or Real Covenant

a. Written release, merger, condemnation.
b. Also remember equitable defenses for equitable servitudes
i. Changed Conditions – must be so pervasive that the entire area has changed and ALL lots are affected.  If one lot still receives a benefit the covenant will remain.
vii. Implied Reciprocal Negative Servitudes (2 elements)
1. When sales began sub divider had a general scheme of residential development which included D’s lot
2. And the D lot holder had notice of promise held in the prior deeds. (AIR)
a. Actual notice
b. Inquiry notice – neighborhood conforms to the common restriction.
c. Record notice – duly recorded in the chain of title (subdivision map)
7. Conflicts of Law for Real Property
a. “Law of the situs” (aka, the law of the place”): the general rule is that real property is subject to the laws of the place where the property is situated 
i. This rule governs the disposition of real property by descent, deed or other applicable method.
b. Contracts relating to real property in general are governed by the law of the situs
i. Exception: if the real is merely incidental to the contract and if the contract is of a personal nature, then the traditional conflicts of law rules regarding contracts will apply rather than the specific rules regarding real property
8. Owners’ Associations and Common Interest Ownership Communities
a. Run by private governing bodies that make and enforce rules, assess charges and make repairs and improvements.
b. A Common Interest Ownership Community is typically created by a master deed or declaration which creates an owners’ association which runs the Community once all units have been sold.
c. Common Interest Communites are made of:
i. Individual units; and
1. Individual units are owned in fee simple
2. Boundaries are surface of interior walls
3. Often will include a space restricted to unit owner (e.g., parking space or garage)
ii. Common areas
1. Owned by all unit owners as tenants in common and includes
a. Stairs, elevators, walls pools, streets, etc.
2. Unit owners normally required to pay a monthly fee to assist in maintenance of common areas
a. Governing board may impose liens on units whose owners fail to pay fees.
b. The lien may be foreclosed on in the same manner as a mortgage. 
d. The behavior of the unit owners and of the governing board is controlled by a written documents.
i. Rules in the document are subject to “reasonableness.”
1. Courts normally only strike down rules if arbitrary or violations of public policy or constitutional rights.
e. Transfer of individual units
i. May be more restrictive than single family dwelling because of shared ownership interest
ii. Normally requires approval of Owners’ Association
1. Courts will allow if the restraint is a “reasonable means of accomplishing valid objectives.”
iii. Refusal to agree to transfer cannot be based on illegal reasons such as race, gender, disability, family status, religion, national origin
9. ADVERSE POSSESSION – A way of acquiring title to someone else’s property without the owner’s consent by maintaining possession until the SOL has run.(American Eagle Outfitters Are Cool Under Shirts)
a. Actual Entry – Need to physically be on the land (triggers the SOL to start running) 
b. Exclusive Possession – Not sharing possession with the record owner.
i. Two persons may adversely possess land.
c. Open and notorious – Possession that would put a REASONABLY attentive land owner on NOTICE that someone is on the land.
d. Adverse / Hostile – Without the consent of the landowner
i. If a grantor stays in possession after a sale permission is presumed.
ii. For a co-tenant to adversely possess there must be ouster.
iii. Possessors state of mind is irrelevant
e. Continuous and Uninterrupted 
i. Continuous – Pattern of possession that would be similar to a typical owner of this type of property. Tacking possession is permitted if there is privity
ii. Uninterrupted – Doing something to interrupt the physical possession of the land 
f. Statute of Limitations. (Default 20 years)
i. Color of Title – (Forged title, or defective title) 
1. Constructive adverse possession - If using 10 acres out of 100.  If you come in with document describing 100 acres you get all 100.  If not then you just get what you were using. 
2. Taxes – Payment of property taxes is generally not required but is considered good evidence of a claim of right.
3. Disabilities – Toll the SOL from running. Must have disability at the time adverse possessor entered the property. NO tacking of disabilities
a. Infant, Incompetent, Imprisonment 
4. Covenants – If the possessor uses the land in violation of the restrictive covenant while adversely possessing she takes free of the restriction

5. Government Land – Government land and land under the Torrens system cannot be adversely possessed.

6. Future Interest Holders – SOL does not start running against a future interest holder until it becomes possessory.

10. LAND CONVEYANCE  (purchase and sale of real estate) 

a. Land contract – exists from when it is signed to when the deed is transferred at closing.
b. Statute of Frauds
i. Requirements for land contract to satisfy SOF

1. Must be in Writing and Signed by party to be bound
2. Names of the parties 
3. Has to describe the property in sufficient detail
4. Purchase Price
ii. EXCEPTION to the SOF – Part Performance – equity will decree specific performance of an oral contract for the sale of land if:
1. Buyer takes possession, AND
2. Buyer pays all or part of purchase price OR makes substantial improvements
c. Equitable Conversion (Risk of loss) – once contract is signed the Buyer owns land subject to condition that he pay purchase price at closing.(Death has no effect on the land sale contract)
i. If prop destroyed between contract and closing through no fault of either party the Buyer bears risk of loss unless contract says otherwise.
d. Two Implied Promises in Every Land Contract

i. Marketable Title – Seller promises to provide marketable title at the closing.  Must notify Seller and give him an opportunity to cure by closing.  
1. i.e. Title free from reasonable doubt (lawsuits/threat of litigation) Examples:
a. Adverse possession – even if only a part of title rests on AP 
b. Contingent remainders – Future interest held by unborn or unascertained parties.
c. Encumbrances – servitudes and mortgages
i. Must be undisclosed and unwaived.
ii. Seller has right to satisfy outstanding mortgage/lien at closing
d. Zoning violations – (Not mere Zoning)
i. May use proceeds of sale to cure title.
ii. False Statements – Sellers promise not to make any false statements of material fact
1. Most states hold seller liable for failure to disclose latent, material defects
2. General disclaimers for liability will not excuse seller from liability for fraud or failure to disclose 
iii. The land contract contains no implied warranties of fitness or habitability.
1. Exception: Implied warranty of fitness and workmanlike construction applies to sale of new home by a builder-vendor. 
e. Time is NOT of the Essence – Courts presume time is not of the essence.  Closing date is not binding and the contract can be enforced within a reasonable time after the closing date (2 months)  Can overcome this presumption by:
i. (1) Stating in the contract that time is of the essence, (2) circumstances indicated that it was the parties intent, (3) one party gives the other notice that time is of the essence.
f. Remedies for Breach of the Sales Contract

i. Rescission and Restitution Damages – difference between the contract price and market value plus incidentals.
ii. Liquidated damages – Keep the earnest money deposit instead. (Up to 10%)
iii. Specific performance – Property is inherently unique.
g. SELLERS Liability for Defective Property (CL caveat emptor)
i. Warranty of Fitness or Quality (New Construction) – Implied warranty in new construction that the home is built to standards of workmanlike quality.
ii. Negligence of Builder – A person may sue a builder for negligence in performing a building contract.  Ultimate Vendee may sue despite lack of privity.
iii. Sale of Existing Land and Buildings (NOT New Construction)
1. Misrepresentation (fraud) – Knowingly or negligently making a false statement of fact to the buyer, in which the buyer relied and materially affected the value.
2. Active Concealment – May be liable even without making any statements, if he took steps to conceal the defects.
3. Failure to Disclose – Seller has a duty to disclose Material, Latent defects, that the seller either Knew or Should have known about.
a. Latent – Not discoverable by an ordinary inspection
b. Material – Would cause the buyer to reconsider the purchase.
c. Realtors – May also hold realtors liable under this standard.
4. Disclaimers – General disclaimer is NOT sufficient. Specific disclaimers are. (i.e. Not liable for any defects vs. No liable for defects in roof)
11. CLOSING (When contact merges with deed)
a. DEED – passes legal title – must be lawfully executed and delivered.  
i. Lawful execution – must be in writing, signed by the grantor and sufficiently identify the property. (unambiguous description) 
1. Consideration is NOT required.  Only required to be a BFP
2. Recording is NOT required but puts subsequent BFP’s on notice of deed.
3. Description of land – ambiguous description may void the deed for vagueness.
a. Parole evidence may be used to clarify deed description.
b. Inconsistent description priority – natural monuments, artificial monuments, courses, distances, name, quantity.
c. Title passes to the center of a water boundary.  The slow gradual change in the course of the stream will change the boundary. (opposite for fast)
4. Void – (Fraudulent, not delivered, or forged) – will be set aside by the court.
a. Ex. co-owner forges other co-owners name.  Valid as to his portion and void as to theirs.
5. Voidable – (Minors, incompetents, duress, undue influence, mistake) – will not be set aside if passed to a BFP.
6. Reformation – A deed will be reformed if: mutual mistake, scrivener’s error, unilateral mistake caused by misrepresentation.  
ii. Delivery / Acceptance – whether the grantor had the present intent to pass title.
1. Physical transfer of the instrument itself is NOT required.
2. Parole evidence is allowed for issue of intent to deliver. (Letter stating intent)
3. Recording the deed creates a presumption of delivery.
4. Deed to a dead person is VOID and conveys no title.
5. Conditions – Conditions on grantors death are valid, others will be disregarded (condition will drop off and delivery is absolute)
a. Valid conditional delivery occurs when the deed is given to a third party with instructions to give to a grantee when conditions are met.
b. A grantor can revoke before the condition occurs in the absence of a written contract to convey. Title passes only when the condition occurs.
c. Conditional delivery in donative transactions is irrevocable.
d. Relation back doctrine – Title may relate back to when the deed was given to the third party if grantor dies or becomes incompetent.
6. Acceptance required – Recipients express rejection of the deed defeats delivery
7. Dedications – Valid only upon acceptance by city to assume maintenance.
iii. Covenants for title 
1. Quitclaim – Grantor makes no promises regarding title
a. Remember that grantor did implicit promise in land K to provide marketable title at the closing.   Any problems post closing, for a buyer with a quitclaim deed is out of luck.
2. Special warranty deed – (statutory) makes 2 promises
a. That HE hasn’t conveyed prop to anyone else
b. That property is free from encumbrances made by GRANTOR
3. General warranty deed – 6 covenants (3 present, 3 future)
a. Present Covenants – Breached if ever upon delivery
i. Seisin – G promises that he owns the estate
1. Estoppel by Deed – When the grantor purports to convey an estate that she does not then own, her subsequent acquisition of the estate will automatically transfer to the grantee.  (Does NOT apply to quitclaim deeds)
ii. Right to convey – G promises has the authority to transfer (no restraints on alienation) 
iii. Against encumbrances – no physical (i.e. encroachments) or title (i.e. mortgages) encumbrances.
b. Future covenants – not breached until grantee is disturbed in possession
i. Quiet enjoyment – promise grantee won’t be disturbed in possession by some 3rd parties lawful claim of title
ii. General warranty – promise to defend grantee should there be any lawful claims of title brought by others
iii. Further assurances – promise to do whatever future acts reasonably necessary to perfect title.
iv. Conveyance by WILL
1. Ademption – If the property is specifically delivered in the testators will, but the property is NO longer owned, the gift FAILS. (adeemed)
a. Does NOT apply:
i. When the property is in contract for sale at the testators death
ii. Property is destroyed during testators life and insurance proceeds are not paid until after his death.
iii. Property is taken by eminent domain during testators life and condemnation award is not paid until after his death.
1. i.e. gets the value received for the property
2. Exoneration – At common law the devisee was entitled to have any liens on the property paid off from the residuary estate.  (Modernly take subject to lien)
3. Lapse and Anti-Lapse Statutes – Common law when the beneficiary died before the testator the gift in the will LAPSED.  Modernly anti-lapse statutes pass the property to the relatives of the deceased.
4. Abatement – If the assets in the will are not sufficient to satisfy the estate specific gifts take first, then general gifts, then residuary, then intestacy.
v. Conveyance by Trust – A trust is a fiduciary relationship with respect to specific property wherein the trustee holds legal title to the property subject to enforceable equitable rights in the beneficiary. 
1. The creator of the trust is the settlor. The settlor must own the property at the time of creation and have had the intent to create a trust
2. RAP applies to the future interest of the beneficiaries in a private trust.
3. Creation – A trust may be created by will (testamentary) or by intervivos transfer of the trust property.
4. All trusts for real property must be in writing.
5. Charitable Trust – Must have a charitable purpose
a. Does not apply to RAP

b. The trust must have indefinite beneficiaries (Can be for hurricane victims, but can’t be for Mark a hurricane victim)

c. Cy Pre – Allows the court to select an alternative charity when the purpose of the settlor has become impracticable or impossible.
vi. Crops (Emblements) – Conveyance of the land includes the crops growing on it.
1. Exceptions 
a. Crops already harvested or severed from the land, 
b. Crops planted by a lessee whose lease is for an uncertain duration and termination of the lease was without fault.
12. RECORDING ACTS
a. General Rule – First to take delivery wins.  May trump the general rule with recording acts.
i. Recording System – Grantor / Grantee index
ii. Judgment creditors are NOT protected by the recording acts but Mortgagees ARE.
b. Bona Fide Purchaser
i. Purchases property for value, AND
1. Any consideration out of pocket will due absent a claim of fraud ($10)
ii. Without notice of the prior transaction
1. Actual – prior to delivery BFP learns of earlier purchaser
2. Inquiry notice – Make reasonable inspection and inquire into unexplained use or possession.
3. Record notice – Earlier deed was properly recorded in the chain of title
c. Recording statues
i. Notice statute – Last BFP to take without notice. (without notice / in good faith)
ii. Race – whoever records first wins, regardless of notice (recorded first / first recorded)
iii. Race notice statute – must be a BFP and must record first
d. Note
i. Shelter Rule – if BFP B conveys to C (a donee) C may step into the shoes of B, who is a BFP who recorded first. (C wins)
ii. Wild Deed – If a deed entered on the records (A to B) has a grantor unconnected to the chain of title (O to A), the deed is a wild deed.  It is incapable of giving record notice of its existence.  
iii. Deeds Recorded Too Early or Too Late – A deed recorded before or after the grantor bought or sold the property does not give constructive notice
iv. Recorders Mistake – A subsequent purchaser is charged with notice of a mis-indexed instrument, but may sue recorder’s office.
13. MORTGAGES – The loan is reflected in a promissory note by the borrower and the security interest is reflected in a separate written instrument.
a. Mortgage – A mortgage is the conveyance of a security interest in land, intended by the parties to be collateral for the repayment of a debt.
i. 2 elements: (1) debt and (2) voluntary lien on debtor’s land to secure the debt
ii. A mortgage is given by the Debtor (Mortgagor) to the Creditor (Mortgagee)
iii. Mortgage typically must be in writing to satisfy the SOF
iv. Until foreclosure, debtor-mortgagor has tile and right to possess and creditor-mortgagee has a lien 
v. If the loan is not paid in full, the sheriff sells the land at a court ordered foreclosure sale
vi. Equitable Mortgage – Absolute deed with separate promise of reconveyance.

1. Ex. Land To A, reconveyance back to B when a debt is paid off.

vii. Sale Leaseback with Option to Repurchase – Selling property with an option to repurchase when debt is paid.

b. Transfer of Security Interest – Public policy favors free alienability of Real Property interests.  All parties to a mortgage can transfer their interests 
i. Mortgagor’s (Grantor’s) Transfer of the Property – Whenever the Grantor transfers title to the property, the grantee takes the property SUBJECT TO the mortgage.

1. The grantee will NOT be personally liable on the mortgage unless the grantee ASSUMES the mortgage.  

2. Remember – The mortgage still has to be paid or it will foreclose on the property.  So the grantee is subject to losing the property at a foreclosure sale.

3. Any modification of the obligation by the creditor / mortgagor will RELEASE the original borrower of all liability.

4. Due on Sale Clause – If the mortgagor transfers the property without the Mortgagee’s consent, the FULL AMOUNT of the loan becomes immediately due and payable. (Due on sale clauses are enforceable)

ii. Mortgagee’s (Creditor’s) Transfer of the Note – The mortgagee can freely transfer the NOTE by endorsing the note and delivering it to the transferee or executing a separate document of assignment.  The MORTGAGE will always follow the note it secures UNLESS the mortgagee expressly reserves the rights to the mortgage.

1. If the note is endorsed and delivered, the transferee is eligible to become a Holder in Due Course.  This means that he takes the note free of any personal defenses that could have been raised against original mortgagee.  

a. “personal defenses” = lack of consideration, fraud in the inducement, Unconscionability, waiver, estoppels. 

2. Holder is still subject to “real” defenses – MAD FIFI
a. Material 

b. Alteration 

c. Duress 

d. Fraud In the Factum (lie about the instrument) 

e. Incapacity, Illegality, Infancy, Insolvency 

3. To be treated as a holder in due course:

a. The NOTE must be NEGOTIABLE, made payable to named mortgagee

b. The original note must be ENDORSED by named mortgagee 

c. The original note must be DELIVERED to the transferee

d. The transferee must take the note in GOOD FAITH without notice of any illegality

e. The transferee must PAY VALUE for the note, meaning some amount more than nominal 

c. Foreclosure – Judicial sale of the property at a public auction.
i. Proceeds – the sale proceeds go to satisfying the debt
1. If the proceeds of the sale are less than the amount owed, the mortgage brings a deficiency action against debtor 
2. If there is a surplus, junior liens are paid in the order of priority and the remaining surplus goes back to the debtor
3. Each claimant is entitled to satisfaction in full before a subordinated lien holder may take. 
ii. Priorities on Payment – Priorities between multiple mortgages will be first in time, first in right UNLESS a applicable recording statute applies.  C
1. Creditors MUST record.  Until properly recorded, no priority. 
iii. Priority Changes by Contract – (Voluntary Subordination) – A senior mortgage may agree to subordinate to a junior mortgage that comes later in time.
1. Purchase Money Mortgage – (Mortgage given in exchange for funds used to purchase the property) – A PMM takes priority over any other mortgages executed at about the same time, even if the other mortgages are recorded first.
a. A sellers PMM takes priority over a 3rd parties PMM.  
b. Priority between 2 PMM’s is determined by chronological order.
iv. Changes in Senior Mortgage – Any changes to a senior mortgage will not take priority over junior mortgages. (borrowing more money – additional money takes last priority)
v. Foreclosure Eliminates Junior Interest – Foreclosure wipes out all junior interests BUT does NOT wipe out senior interest.  Senior interest just continue in place (i.e. buyer at  a foreclosure sale will take the property subject to the senior mortgage)
1. Interests wiped out – Liens, easements, leases.
2. Necessary Party – Since junior interests are wiped out, they are a necessary party to a foreclosure proceeding.  If they are NOT made a party, then their junior interests are NOT eliminated.
vi. Payment of the Proceeds from a Foreclosure Sale
1. Pay the costs of the foreclosure (Attorney fees, appraiser fees)
2. Pay off the mortgage that was foreclosed on
3. Pay off Junior Interests in order of priority

4. Pay any remaining balance to the mortgagor (Land owner)

vii. Anti Deficiency Statute – (deficiency judgments) Allows the mortgagee to sue the debtor personally for the unpaid balance due on the note after a foreclosure sale.

d. Redemption – (Debtors Right) – Redemption in Equity – At ANY time, right up until the moment of the foreclosure sale, the debtor can redeem the property by paying the amount that is due and payable (the amount in arrears plus interest) UNLESS the mortgage contains an acceleration clause.
1. Acceleration Clause – Must pay the entire mortgage balance to redeem the property.
2. Waiver – The right to redemption cannot be waived in the original Mortgage or Deed of Trust BUT can be waived later if there is separate consideration for the waiver.
3. Statutory Right of Redemption – Statutory right to redeem the property for some fixed period of time AFTER the foreclosure sale has occurred (Usually 6 months)  
a. Amount paid is usually the foreclosure sale price rather than amount of original debt. 
b. Mortgagor will have the right to possess the land during the statutory period
c. When a mortgagor redeems, the effect is to nullify the foreclosure sale
e. Other types of Security Interests

i. Deed of Trust – A Deed of Trust is given by the debtor to a third party trustee, who holds the Deed of Trust until the loan is paid in full.
1. If the loan is not paid, the trustee can obtain a court order for a foreclosure sale OR the trustee can sell the property by himself at a public auction. 
ii. Land Sale Contract – Where the debtor signs a contract promising to make payments to the seller / lender, but the seller keeps title to the property until the loan is paid in full.
1. Forfeiture Clause – If a debtor misses a payment the seller can cancel the contract, keep all the monies paid to date, and retake the property.  These clauses WILL be enforced.
a. Most installment land contracts provide for forfeiture. 

b. If the seller chooses to enforce a forfeiture clause, the seller is limited to that remedy and cannot also obtain damages or specific performance.

iii. Security Interest in Fixtures – A seller of a fixture (AC unit) who provides a purchase money security interest in the chattel must make a UCC Article 9 fixture filing within 20 DAYS after attachment may REMOVE the fixture without regard to the priority of the earlier mortgage. 
1. If a filing is NOT made then the seller’s interest is subordinate to the earlier mortgage.

14. LATERAL / SUBJACENT SUPPORT
a. Lateral Support – (sides) – A landowner has the right to have his land supported in its natural state by adjoining land.
i. Natural State – Strict Liability for excavation causing land to subside.
ii. Improved with buildings – Strict liability if shown that the land would have collapsed in its natural state.  Otherwise, only liable for negligence in excavation.
b. Subjacent Support – (underground) – Surface owners have the right to have their land supported from the bottom and strict liability will result if the land is NOT supported. 
i. Scope – Extends to the land AND improvements that were existing on the land as of when the mineral rights were sold.  Negligence for after built buildings.  
15. WATER RIGHTS
a. Rivers and Lakes
i. Riparian Doctrine (Majority) – Water belongs to those who own the land bordering the water course.  Riparian’s share the right of reasonable use of the water.  One riparian will be liable if his use unreasonably interferes with others use. 
1. May use ALL the water needed for DOMESTIC purposes.  Limited to reasonable use for non-domestic purposes.  
ii. Prior Appropriation Doctrine – The water belongs initially to the state, but the right to divert it and use it can be acquired by an individual, regardless of whether or not he happens to be a riparian owner.  
1. First person to make BENEFICIAL use of the water is protected against all who come later as long as the use continues.  
a. Rights are determined by priority of beneficial use  
2. Norm for allocation is first in time, first in right.  Thus a person can acquire the right to divert and use water from a watercourse by being the first to do so.  
3. Any productive or beneficial use of the water, including use for agricultural is sufficient to create the appropriation right. 
b. Ground Water – (aka percolating water – water beneath the surface of the earth that is not confined to a known channel) –surface owner is entitled to make reasonable use of groundwater, but it must NOT be wasteful.
c. Surface Waters – (rain, springs, melting snow – those that have not reached a natural watercourse or basin)
i. Common enemy rule – surface water is a common enemy. (i.e. nuisance) Landowner may take any protective measures to combat flow of surface water, reasonable or not.
ii. Natural Flow – Owners cannot alter natural drainage patterns. Some states allow for reasonable alterations.
16. RIGHT TO EXCLUDE – the possessor of land has the right to be free from trespass and nuisance
a. Trespass – Land invaded by tangible physical object

i. To remove bring an action for ejectment

b. Private Nuisance – Substantial and unreasonable interference with another’s use and enjoyment of land

i. Land invaded by intangibles (odors and noise)

ii. Consider hypersensitivity of P 

17. RIGHT IN AIRSPACE – The right to airspace is not exclusive but the owner is entitled to freedom from excessive noise.

18. EMINENT DOMAIN – government 5th amendment power to take private property for public use in exchange for just compensation
a. Public use is defined as public purpose and Just compensation is FMV
b. Regulatory takings – (inverse condemnation) government regulation that although not intended as a taking has the same effect
i. Denial of ALL economic value is a TAKING unless the use was a nuisance when the owner acquired the property.

ii. Denial of NEARLY all economic value – Balancing test between: (1) the social goals of the regulation, (2) The diminution in value of the property, (3) the owners reasonable expectations for the use of the property.

iii. Remedy – compensate owner or terminate regulation and pay owner for damages that occurred while it was in effect

19. COOPERATIVES / CONDOMINIUMS
a. Cooperative – Building is owned by corporation and tenants are shareholders.  A direct restraint on alienation is valid.

b. Condominium – Each owner owns the interior of his unit plus an undivided interest in the exterior and common areas.  Direct restraints on alienation are invalid.

20. ZONING – pursuant to its police powers, cities may enact statutes to reasonably control land use.
a. Zoning ordinances are INVALID if they have no reasonable relation to the public welfare, are too restrictive, or are discriminatory.

b. Variance – Permission to an individual landowner to do something with the property that is not permitted under the zoning ordinance.  Must show undue hardship and not decrease neighboring property values
c. Conditional Use Permit – Permission to use your property in a way that is specifically permitted by the statute as long as the specific conditions in the statute are met.

d. Nonconforming Use – A preexisting lawful use that no longer conforms to a zoning ordinance.

e. Exactions – Things that government seeks in exchange for granting permission to build.
i. A proper EXACTION must have an:
1. Rationally connected to an additional burden (essential nexus) 
2. Rough Proportionality – The exactions imposed by City must be roughly proportionate to the projected impact of the proposed development. 
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