EVIDENCE OUTLINE

1. Key CA Distinction (“Truth in Evidence” Amendment)
a. Proposition 8 – makes all relevant evidence admissible in a criminal case.
i. Exceptions:
1. Exclusionary rules under the US Constitution such as Confrontation Clause
2. Hearsay Exceptions 
3. Privileges
4. Rape shield laws
5. Rule prohibiting prosecution from offering evidence of D's character before D opens the door
6. Secondary evidence rule
7. CEC 352 – discretion to exclude for unfair prejudice 
a. Exclusionary rules are exempt from Prop 8 if they were passed by a 2/3 vote by legislature after 1982.
2. RELEVANCE
a. LOGICAL Relevance – Evidence is relevant if it has any tendency to make the existence of any fact of consequence to the determination of the action more or less probable than it would be without the evidence.
i. CA requires the fact of consequence to be in DISPUTE. 
1. i.e. stipulated / admitted facts are not relevant.
ii. General Rule – Evidence must relate to time, event or person in PRESENT controversy. 
iii. EXCEPTIONS: (Similar Occurrences)
1. Usually evidence is irrelevant if it is not about the specific people and events in issue.  However, evidence is relevant when there are certain similarities between that evidence and the people and events at issue.   
2. Habit evidence or Routine business practice of a particular business is admissible to prove that the business acted in conformity therewith.
a. MBE look for the words “instinctively” / “automatically”
b. Habit describes specific conduct and makes no moral judgment.  
c. Habit = frequently repeated conduct. 
3. Industry Custom may be offered to show adherence to or deviance from and industry wide standard of care.  (Industry custom is NOT conclusive)
4. Complicated Issues of Proving Causation
a. Ex:  Sick from McD's at the same time as person next to you in hospital
5. Similar accidents or injuries caused by the same event or condition are admissible to prove the existence or knowledge of a dangerous condition.
a. Absence of similar accidents may prove lack of knowledge.
6. Prior false claims or same bodily injury is ONLY admissible to prove:
a. The present claim is false, or the plaintiff’s condition is preexisting
7. Previous similar acts relevant to prove intent or motive
8. Evidence relevant to rebut a defense of impossibility
9. Sales of similar property are admissible to establish value
a. Sales can’t be too remote and prices quoted or offers to purchase are inadmissible, however, unaccepted offers are admissible.
b. LEGAL Relevance
i. Judicial DISCRETION – Court has the discretion to exclude relevant evidence if probative value is SUBSTANTIALLY outweighed by the danger of Unfair prejudice, Confusion of the issues, Misleading the jury, Undue delay or Waste of time.
1. MBE Note – Unfair surprise is NOT a valid ground to exclude evidence.
2. Must be substantially outweighed – If evenly balanced the judge cannot exclude
3. Look for emotionally disturbing evidence OR evidence that is admissible for one purpose but inadmissible for another (jury could use the evidence for the inadmissible purpose)
ii. Exclusion for PUBLIC POLICY reasons
1. Liability Insurance
a. Inadmissible to prove culpable conduct or defendants ability to pay
b. May be admissible to prove ownership, control or impeachment.
c. Lack of liability insurance cannot be used to prove that he was careful on the occasion in question. (CA doesn’t address this situation)
2. Subsequent Remedial Measures (Subsequent repairs)
a. Inadmissible to prove Negligence, Culpable Conduct, or Defect in a Product or Design.
b. May be Admissible to prove Ownership or Control, or Feasibility of a Precautionary Measure (warning sticker)
i. CA does NOT apply to Strict Liability cases (products liability)
3. Settlement Offers – In a CIVIL case, evidence of settlements, offers to settle, and related statements are inadmissible to prove liability, validity or amount of a disputed claim.
a. CA discussions during mediation proceedings are also inadmissible (Policy is to encourage mediation)
b. Exceptions

i. NO Claim yet asserted. (Court case need not be filed)
ii. NO dispute as to Liability or Amount of damages
4. Guilty Pleas – In a CRIMINAL case, Pleas (including nolo contendere), offers to plead guilty, and related statements are inadmissible to prove guilt.
a. CA – Prop 8 may make pleas admissible but prosecutors won’t attempt this because it would discourage future plea negotiations (law is unclear of Prop 8’s effect)
5. Payment or Offers to pay Medical Expenses
a. Inadmissible when offered to prove liability for the injuries in question.  
b. FRE – Related statements of fault are admissible
c. CA – Related statements of fault are Inadmissible. 

i. Note:  Be careful if combined with settlement offer: 
6. Statements of Sympathy (ONLY CA)
a. CA – Statements of sympathy are inadmissible (“I’m sorry”)
b. Statements of fault with a statement of sympathy ARE admissible.
c. In federal Court ALL statements would be admissible
3. CHARACTER EVIDENCE - INADMISSIBLE to prove that the defendant acted in conformity with his or her character on a particular occasion.
a. 4 questions to ask:

i. What is the purpose for which the character evidence is offered?
1. Offered to prove character because character is an issues in the case
2. Offered to prove character as circumstantial evidence of a person’s conduct on the occasions in question
3. Offered to support the credibility of the witness
ii. What method or technique is used to prove character?
1. Specific acts of conduct, Opinion, Reputation
iii. Is it a civil or criminal case?
iv. Does the evidence prove a pertinent character trait?
b. CIVIL Cases – character evidence is inadmissible to prove conduct EXCEPT:
i. Defendant’s character is directly at issue in the case

1. Defamation, Negligent Entrustment, Child Custody, Fraud, Deceit, Misrepresentation, Self-defense, Perjury (character for honesty)
a. All methods can be used 
ii. Prior Acts of Sexual Assault or Child Molestation – Evidence of a defendant’s prior acts of sexual assault or child molestation are admissible in all forms in a sexual assault or child molestation case  (Rape)
1. CA – has NO exceptions for CIVIL cases.
c. CRIMINAL Cases (conduct)
i. The PROSECUTION cannot initiate evidence of the defendant’s bad character.  EXCEPT in cases of: (May offer the evidence in any form)
1. Prior acts of the D of Sexual assault or child molestation (FRE and CA)
2. CA – Prior acts of the D of Domestic Violence, elder abuse, and child abuse 
3. FRE – In a homicide case the prosecution can be the first to offer evidence that the victim had a peaceful character to rebut a claim of self defense.
a. CA – If the victims character is relevant in ANY case (not just for homicide cases), evidence of the victims character in ANY form may be admissible subject to 352 balancing.
4. Character evidence may be used to impeach or rehabilitate a witness once their credibility has been placed in issue. (I.e. if they testify) (FRE and CA)
a. Note – Can’t impeach the defendant unless he testifies.
ii. Mercy Rule – The DEFENDANT may put his character at issue by producing witness to testify about his or her good character in the form of reputation and opinion evidence.    
1. The PROSECUTION may rebut by:
a. Calling additional witnesses who can testify in the form of reputation or opinion evidence to the defendant’s bad character. 
i. On direct reputation and opinion OK but not specific instances)
b. Cross examining the defendant’s witnesses with specific instances of conduct.  (opinion and reputation OK too)
i. Note – Any misconduct including prior arrests may be inquired about on cross examination, but NO extrinsic evidence may be introduced to prove the misconduct. 
c. CA – Only allows reputation and opinion evidence on direct and cross but Prop 8 may allow specific instances of conduct subject to 352.
iii. First Aggressor Rule – Except in RAPE cases, the DEFENDANT may introduce reputation and opinion evidence of a bad character trait of the victim.
1. The PROSECUTION may rebut by:
a. Calling additional witnesses who can testify in the form of reputation or opinion evidence to the: 
i. Defendant’s same bad character OR 
ii. The victim’s same good character.
b. Cross examine the defendant’s witnesses with specific instances of conduct.
2. CA – allows reputation and opinion, and specific instances of conduct on direct and cross.
3. FRE – Broad – May be ANY character trait.

4. CA – Narrow – Must be a trait of VIOLENCE.

iv. Rape Victims Character Generally INADMISSIBLE  (i.e. manner of dress and past sexual behavior with someone other than the defendant)
1. Exceptions in Civil Cases – In a CIVIL case:
a. If the Plaintiff initiates an inquiry into the victim’s prior sexual conduct, the defendant may cross examine and rebut.
i. This evidence is admissible as long as its probative value is not substantially outweighed by a danger of unfair prejudice.
2. Exceptions in Criminal Cases – In a CRIMINAL case:
a. The victims sexual behavior is admissible to prove that someone other than the defendant is the source of the semen or other physical evidence
b. The victims past sexual behavior with the accused is admissible to prove consent.
c. If the prosecution initiates an inquiry into the victim’s prior sexual conduct, the defendant may cross examine and rebut.
d. Other Crimes, Wrongs or Acts – (IMOPKIA) – Evidence of other crimes, wrongs, or acts are not admissible to prove character UNLESS offered to show: Identity, Motive, Opportunity, Plan (common plan or scheme), Knowledge, Intent, Absence of Mistake.
i. In a criminal case the prosecution must, upon request, provide reasonable notice prior to trial of the general nature of the evidence of this type they intend to introduce.
ii. To be admissible there must be:
1. Sufficient evidence to support that the defendant committed the prior act, AND
2. Its probative value must NOT be substantially outweighed by unfair prejudice.
4. TESTIMONIAL EVIDENCE
a. Competency – Competency is presumed but witnesses must possess basic reliability: 
i. Must have Personal Knowledge of the matter to he is to testify 
1. Personal Knowledge = perceived the facts you testify to with one or more of your senses
2. Distinguish between Personal Knowledge and Hearsay
3. Any defects in perception go to weight NOT admissibility (i.e. witness testifies that he saw the D shoot the victim but admits lighting was poor – admissible) 
ii. Must take an Oath or Affirmation to tell the truth.
1. Basic testimonial attributes – Must have the capacity to observe, recollect, communicate, and to appreciate the obligation to speak truthfully.
2. All other grounds abolished (religion, interest in lawsuit, conviction of a crime)
3. Only judge and jurors are absolutely disqualified (federal) Infants and Insane may testify if they meet the above requirements.
4. CA – witness must also understand legal duty to tell the truth 
iii. CA – disqualifies a witness who has been hypnotized to refresh recollection, except in criminal case where hypnotized using police procedures to protect against suggestion.
iv. Dead Man Acts – An interested party in the lawsuit is incompetent to testify to a personal transaction or communication with a deceased.
b. Objections
i. Leading – Not permitted on direct unless to elicit an introductory matter, adverse or hostile witness, or witness needing help due to loss of memory or immaturity.
ii. Calls for narrative, Unresponsive (Motion to strike), Assumes facts not in evidence, Misleading, Calls for Speculation, Argumentative, Compound, etc.
iii. Note – Failure to timely object is deemed a waiver of any ground for objection.
iv. General or specific objections are permitted.
v. If part of the conversation or writing is introduced, the adverse party may require the proponent introduce any other part that ought to be considered in fairness.
c. Witnesses USE of Documents while testifying (watch for hearsay!)
i. Refreshing recollection
1. Anything can be used (photograph, bowl of grandma’s spaghetti as long as not gruesome, disgusting)
2. Cannot read from the transcript or testify as to what the document states
3. Can only refresh witnesses memory and then she must testify based on her own recollection of the events.
a. i.e. I remember...not it says!
4. Can refresh by showing a writing or by asking leading questions. 
ii. Past Recollection Recorded  – Hearsay exception. Evidence will be admitted if:
1. Witness once had personal knowledge of the facts,
2. Document was made by the witness, under the direction of witness, or was adopted by the witness,
a. Adoption = another person made the record and witness did or said something to indicate she agreed with contents. 
3. Document was created when the matter was fresh in the witness memory,
4. The document was accurate when made
5. The witness now has insufficient recollection to testify 
iii. Inspection and Use on Cross - The opponent may inspect, cross examine and offer into evidence anything used to refresh a witnesses memory.
d. OPINION Testimony
i. LAY opinion – Admissible if:
1. It is rationally based on the perception of the witness,
2. Helpful to a clear understanding of the witnesses testimony or determination of a fact in issue, AND
3. NOT based on scientific, technological, or other specialized knowledge. 
4. Lay Opinion permitted for:
a. Speed of a moving object, general appearance or condition of a person, emotion of a person, sense recognition, voice or handwriting identification, value of he own services, rational or irrational behavior, sanity or intoxication of another, value of property.
b. NOT permitted for legal conclusions, whether one acted as an agent, or whether an agreement was made.
ii. EXPERT opinion – Admissible if: (5 elements)
1. Helpful to jury – The subject matter is one where scientific, technological, or other specialized knowledge would assist the trier of fact.
2. Qualified as an Expert – Posses special knowledge, skill, training, experience or education.
3. Holds his opinion to a reasonable degree of certainty
4. The opinion is based upon sufficient facts or data – i.e. Based on:
a. (1) Personal knowledge, (2) admitted evidence, (3) inadmissible evidence reasonably relied upon by experts in his particular field.
i. MBE Note:  If expert is given a hypo and asked to use facts, must be same exact facts testified to in case to be admissible
5. Opinion based on reliable principles, and methods
a. Daubert standard– (4 factors) publication / peer review, low error rate, tested & subject to retesting, and a reasonable level of acceptance.
i. As to non-scientific opinions, reliability determined ad hoc looking at facts and circumstances of the case.
b. CA – Kelley/Frye – generally accepted by experts in the field
i. Inapplicable to non-scientific opinions and medical opinions, reliability of which is based on facts and circumstances of case.  Unaffected by Prop 8.
c. General reliability test: (Scientific and Non-Scientific Opinions):  Kumho Tire:  Should be reliable from a common sense and logical perspective. 
6. Note - Opinion testimony is admissible even if it addresses an ultimate issue in the case to be decided by the judge or the jury.  
a. EXCEPTION criminal cases – expert cannot offer opinion on whether the defendant did or did not have the mental state to commit the crime.
e. CROSS Examination
i. Scope – Limited to (1) the scope of direct examination, including all reasonable inferences that may be drawn from it, AND (2) testing the credibility of witnesses.
ii. No extrinsic Evidence for Collateral Matters – Bound by the witness’s responses unless offered for impeachment such as bias, interest or conviction.
f. WITNESS CREDIBILITY (Watch out for hidden hearsay issues when a prior statement of a witness is offered to attach or support credibility!)
i. Evidence to support a witnesses credibility
1. Inadmissible unless credibility is attacked first 
a. No bolstering testimony of a witness until witness has been impeached
2. Prior consistent statement is admissible after credibility of a witness has been attacked for fabrication or improper motive and the statement was made before the inconsistent statement, charge of fabrication or improper motive.
ii. Impeachment
1. Three Step Approach:
a. Is the source of impeachment extrinsic evidence or testimony at this proceeding of witness being impeached
b. If it is extrinsic, is it admissible given impeachment technique
i. Extrinsic Evidence = Any evidence other than testimony given at this proceeding by the witness being impeached.  (i.e. testimony of  other witnesses, writings, prior statement of the witness who is not testifying)
c. Any other foundation requirements
2. Any party may impeach – including the party calling the witness
3. Impeachment Methods – May cross examine or use extrinsic evidence. 
a. But note foundation may need to be laid to admit the extrinsic evidence.
b. Extrinsic evidence may be used for impeachment, but not to prove the truth of the matter asserted.
c. Can impeach with prior bad acts on cross-examine 
4. Impeachment by Contradiction

a. Extrinsic evidence is inadmissible to contradict on collateral matter.
b. Collateral matter = a fact not material to the issues in the case that says nothing about witness’ credibility other than to contradict the witness.
5. Impeachment by Prior Inconsistent Statement (PIS)
a. Foundation requirement:  extrinsic evidence is admissible only if the witness is given the opportunity to explain or deny before introduction.
i. MBE: Look for no cross-examine and witness excused
b. Note:  PIS of witness is NOT hearsay if given under oath at trial or deposition.  Otherwise it is hearsay and inadmissible if offered to prove truth.
i. CA – Exception extends to ALL prior inconsistent statements whether or not under oath
c. Extrinsic evidence of PIS is inadmissible to impeach on a collateral matter.  
6. Impeachment with Evidence of Bias, Interest, or Motive
a. Foundation requirement:  extrinsic evidence admissible only if witness is given the opportunity to explain or deny.
7. Impeachment for Conviction of a Crime Involving Felonies
a. Felony = crime punishable by more than 1 year
b. ALL convictions (felonies and misdemeanors) for crimes of FALSE STATEMENTS (e.g. perjury, forgery, fraud, theft) are admissible. (no balancing except for old felony convictions)
i. If the crime is more than 10 years since the date of conviction or release from prison (whichever is later) it is inadmissible unless probative value outweighs unfair prejudice.
c. Felonies that do NOT involve false statement (e.g., murder, robbery, rape) may be admissible to impeach subject to a 403 analysis.
d. CA – All felonies involving moral turpitude are admissible subject to 352.  Felonies NOT involving moral turpitude are inadmissible
i. Moral turpitude: crimes of lying, violence, theft, extreme recklessness, and sexual misconduct. (Not mere negligence)
ii. Prop 8 does not affect this because non moral turpitude crimes are irrelevant under CA law.
8. Impeachment with Conviction of Crime Involving Misdemeanors
a. Misdemeanors that DO NOT involve false statement are inadmissible 
b. CA – CEC makes misdemeanor convictions inadmissible to impeach; however Prop 8 allows misdemeanor convictions to be admitted in criminal case if involving crime of moral turpitude
i. Misdemeanors are inadmissible in  CA to impeach in a civil case
c. Note:  If the conviction is admissible, then it may be proved with extrinsic evidence 
d. Juvenile convictions are inadmissible.
e. Pardon – Conviction inadmissible if pardon was based on innocence, or if the person pardoned has not been convicted of a subsequent felony.
9. Impeachment with Non-Conviction Misconduct Bearing on Truthfulness
a. Acts of misconduct that did not result in a conviction are admissible to impeach in both civil and criminal cases if the acts involve deceit or lying.  (Subject to 403)
i. Extrinsic evidence to prove acts is inadmissible
ii. Impeacher only may cross witness about misconduct. (ask)
iii. Note – An arrest is NOT misconduct but the bad conduct is.
b. CA – CEC makes prior misconduct inadmissible, but Prop 8 makes it admissible in criminal cases if it involves moral turpitude.
i. Both cross and extrinsic evidence are admissible subject to 352 
10. Impeachment with Reputation and Opinion regarding Truthfulness – May call other witnesses to impeach but the testimony must be about truthfulness.  
a. Extrinsic evidence is admissible 
11. Impeachment with Sensory deficiencies – May impeach on cross examination or with extrinsic evidence that his perception was so impaired to raise doubt that he could have perceived those facts. 
5. HEARSAY –  Out of court statement offered to prove the truth of the matter asserted

a. Out of court – In another courtroom out of the current courtroom is still out of court
i. Statement IS hearsay even if the out of court declarant is now testifying in court.  
1. Ex. In court witness cannot “quote” her out of court statement.
b. Statement – Verbal or written expression of a person or conduct by a person intended to communicate.  (Machines [radar gun, thermometer] and Animals cannot make a statement)
i. Exception – When a person inputs info into a machine and the machine reproduces 
c. Truth of the matter asserted – Look to what is this statement being offered to prove
d. Double Hearsay – For multiple layers of hearsay an exception is needed for each layer.
e. NOT Hearsay (Not offered for the truth of the matter asserted)
i. Legally operative facts / Independent Legal Significance (words of contract, defamatory words, words of gift, adverse possession)
ii. Show effect on listener (prove notice in negligence and in IIED cases)
iii. Speaker's knowledge of facts stated – Ex:  Gang leader had P’s address in pocket book
iv. State of Mind (Circumstantial evidence to show insanity – “I am Dracula” or direct evidence – “I feel like killing someone”)
f. NOT Hearsay (EXEMPTIONS) – Note:  No exemptions under CA law, only exceptions.  
i. Admission of Party Opponent 
1. Rule – (1) Statement made by party, AND (2) offered by a party opponent.  
a. NOT subject to the personal knowledge requirement or opinion rule
b. Statement need NOT be against the party’s interest when made.
c. Admissions in stipulations / pleadings are conclusive
d. Evidentiary admission may be explained.
2. Admission of a Party – Party makes an express statement.
3. Authorized Admission – (Express or Implied) – Statement by (1) authorized spokesman of party, OR (2) Employee within scope of employment and made during the employment relationship.
a. Admissions by a co-party in a lawsuit are NOT admissions.
b. Admissions of partners in a partnership ARE admissions.
c. CA – Employer is responsible for employee's words ONLY if he is also responsible for the employee's conduct.
4. Adoptive admission - party expressly or impliedly indicates belief in its truth.
a. Silence – Admission can be by silence if:
i. The party heard and understood the statement,
ii. Party was physically and mentally capable of denying it, AND
iii. A reasonable person would have defended himself.
1. Note – Silence in the face of accusations by the police in a criminal case are not admissions.
5. Co-conspirator Admission – made while (1) participating in, and (2) in furtherance of conspiracy.  (Attributed to every member of the conspiracy)
a. CA – hearsay, but admissible under exception
ii. Prior Statements – Out of court statement from a declarant that is now testifying
1. Prior Inconsistent Statement – Prior statement that is inconsistent with the declarant’s in court testimony given under oath in another trial or deposition.
a. CA – applies to ALL inconsistent statements of a witness, whether or not made under oath.
b. Testimony in grand jury proceedings is admissible.
2. Prior consistent statement – admissible AFTER credibility of a witness has been attacked for fabrication or improper motive and the statement was made BEFORE the inconsistent statement, fabrication or improper motive.
a. Witness must now be testifying at trial
3. Prior Identification – Statement of identification of a person made after perceiving the person by a witness in the present trial.
g. Hearsay UNAVAILABILITY Exceptions
i. Unavailable Defined
1. Court exempts from testifying due to privilege 
2. Death or Physical / Mental Illness
3. Absent – Cannot procure declarant's attendance by process or reasonable means 
4. Refuses to testify despite court order (FRE); Refuses out of fear (CA)
5. Testifies as to Lack of Memory (FRE); Total memory loss (CA)
ii. Former Testimony– Testimony is admissible if:
1. The declarant is unavailable.
2. The party against whom the testimony is now offered or their predecessor in interest was a party in the former action, (i.e. privity relationship)
3. The testimony was given under oath, (testifying or deposition)
4. The party against whom the testimony is offered had an opportunity and similar motive to question the witness (i.e. direct or cross examination)
a. Similar motive – Look for cases with the same subject matter.
b. Testimony given in grand jury proceedings is not admissible
c. CA – NO privity-type relationship is required. (Must have a similar interest not a predecessor in interest) 
d. CA – Can admit testimony previously admitted by the party in an earlier case against them in a previous case regardless of motive.
e. CA – deposition testimony given in the same civil action in which the hearsay is offered at trial is admissible for all purposes if the deponent is unavailable or lives more than 150 miles from the courthouse.  Otherwise, former testimony exception does NOT apply to deposition testimony given in the same case in which the hearsay is offered at trial.
iii. Dying Declaration – Hearsay is admissible if:
1. The declarant is unavailable, AND (i.e. doesn’t need to die)
2.  Made a statement in fear of impending death which 
3. Described the cause or circumstances leading to impending death.
a. FRE -  Only admissible in CIVIL cases or HOMICIDE prosecutions
b. CA – Exception applies to ALL civil and criminal cases and declarant must be dead
4. CA – also has an exception for a statement describing infliction or threat of physical injury if the declarant is unavailable, describing infliction of threat, made to police or a medical professional, that are trustworthy.
iv. Statements Against Interest – Hearsay is admissible if:
1. The declarant is unavailable, and 
2. The statement was against the declarant’s financial interest or subjects him to criminal liability.
a. The declarant must have personal knowledge of the facts and must have known that it was against her interest when she made it.
3. The statement is NOT required to be made by a party (can be made by anyone)
4. Under FRE, in a criminal case a statement tending to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.
5. CA – NO corroborating evidence is required.  
6. CA – may also be against social interest. i.e. social disgrace in the community
v. Personal or Family History – Hearsay is admissible if the declarant is unavailable and had previously made a statement concerning births, marriages or family relationships, AND the declarant is a member of that family or immediately associated therewith, AND the statements are based on the declarant’s personal knowledge.
vi. Statements Offered Against a Party Procuring Declarant’s Unavailability – The statement of a person who is now unavailable, is admissible when offered against a party who has engaged or acquiesced in wrongdoing that intentionally procured the declarant’s unavailability.
h. Hearsay EXCEPTIONS (Unavailability is irrelevant)
i. Excited Utterance – (CA – Spontaneous Statement) – Hearsay statement is admissible if it describes or explains a startling event or condition made while the declarant was still under stress of excitement caused by event.
ii. Present Sense Impression – (CA – Contemporaneous Statement) – Hearsay statement is admissible if it describes or explains an event or condition made while declarant perceived the event or immediately thereafter.
1. CA –  (narrower) – A statement must be explaining the conduct of the declarant made while the declarant was engaged in that conduct
iii. Then Existing Physical or Mental Condition (State of Mind) – Hearsay statement is admissible of the declarant's then existing state of mind or physical condition is admissible to prove intent, motive, mental or physical condition, but NOT to prove memory or belief of a fact remembered or believed.
1. Statements of intent to do something in the future are admissible to prove state of mind and jury can assume conduct in conformity with intentions.
iv. Medical Diagnosis or Treatment – Hearsay statement is admissible if made to a person providing medical services for purposes of medical diagnosis or treatment, describing medical symptoms or the cause of the declarant’s condition.
1. Note – Statements made to a Dr. for litigation purposes is admissible.
2. Statements may be made on behalf of someone.  (Mother for child)
3. May be made to anyone associated with providing medical services; Paramedic
4. Statements may be made in response to questions asked.
5. Statements about causation are admissible as long as they do not identify the specific person responsible or any other fact unrelated to medical treatment. 
6. CA – (narrower) – statement of past or present mental or physical condition is only admissible if declarant is a minor describing an act of child abuse/neglect
7. CA – A declarant’s past physical or mental condition, including a statement of intention, is admissible to prove that condition if it is an issue in the case (does not have to be made for medical purpose) declarant must be unavailable. 
v. Business Records – Hearsay is admissible if:
1. A record or memorandum 
2. of events, conditions, opinions or diagnoses
3. Made in the regular course of  business
4. Made at or near time of matters described
5. By person with personal knowledge (or within the knowledge of someone under a duty to transmit such matters to the entrant)
6. Regular practice of business to make such record
a. Accident reports prepared primarily for litigation are inadmissible
b. Police reports may be considered business records (when the police officer takes a report based on matters observed.
c. Note – the document must still be authenticated.
7. Court may exclude if untrustworthy
8. Records created in anticipation of litigation do NOT come in under this exception.
9. CA (narrower) – does not refer to business records containing opinions or diagnoses, but courts will still admit simple opinions and diagnoses.  
vi. Public records – Hearsay admissible if:
1. Record describes activities of the office
2. Describes matters observed pursuant to a duty imposed by law (except police observations in CRIMINAL cases)
3. In CIVIL cases and AGAINST the Government in CRIMINAL cases, records of factual findings from an investigation as required by law.
a. Records must be trustworthy 
b. Record must be made by and within the scope of duty of the public employee, and it must have been made at or near the time of the event.
c. Police reports – May be admissible under this exception in a civil case (even the opinions of the police officer)
d. MBE tip – Generally public reports are NOT admissible against a defendant in a criminal case. (FBI, police reports)
e. CA – does NOT restrict prosecution from using public records
vii. Records of Vital Statistics – Admissible if made by a public officer pursuant to requirements of law.
viii. Statement of Absence of Public Report – Evidence of a certification or testimony from the custodian of public records is admissible to prove the matter was not recorded
ix. Learned Treatise – Admissible to prove anything stated therein if it is an accepted authority in the field.  The expert must be testifying on the stand when an excerpt is read, AND the relevant portion is read into evidence but not admitted as an exhibit.
1. CA – admissible to show matters of general notoriety or interest.  This is very narrow and almost never applicable.
x. Judgment of previous conviction – Hearsay statement (i.e. copy of conviction) describing a felony conviction is admissible in both civil and criminal cases to prove ANY fact essential to the judgment.
1. Judgments may ONLY be used for impeachment purposes against anyone other than the accused, and prior criminal acquittals are excluded
2. A civil judgment is inadmissible in a subsequent civil or criminal proceeding.
3. CA – this exception only applies in civil cases 
4. CA –a certified copy of a judgment of conviction is admissible under CA public records exception in both civil and criminal cases.
xi. Ancient Documents and Documents affecting Property Interests – Statements in an authenticated document 20 years old or more are admissible, as are statements in documents affecting an interest in property.
xii. Reputation Evidence – Admissible as evidence of character, personal or family history, land boundaries, and a community’s general history.
xiii. Family Records – Statements of fact concerning personal or family history contained in family bibles, jewelry, engravings in a tombstone are admissible.
xiv. Market Reports – Market reports are admissible if generally used and relied upon by the public or by persons in a particular field.
xv. Residual Catchall Exception – A hearsay statement that is not otherwise covered by an exception is admissible if it is trustworthy, strictly necessary for the case, and notice is given to the adversary.
xvi. Confrontation Clause – Crawford v. Washington; excludes an out-of-court statement if declarant does not testify at trial, the statement is "testimonial", and defendant had no chance to cross-examine declarant when the statement was made. (Police hearsay)
1. Testimonial – statements made in court and statements made to further a police investigation aimed at producing evidence for a prosecution after the emergency has past.
a. Statements to police to deal with an ongoing emergency are non-testimonial and their admission does NOT violate the Confrontation Clause.
Writings and other Physical Evidence
6. Authentication – Evidence sufficient to prove that the item is what the proponent purports it to be.
a. If properly authenticated by P, the document is admissible even if D objects.
i. Low standard – sufficient to allow finding of authentication by a reasonable person
b. Real Evidence - How can you authenticate Real Evidence?
i. Testimony of a witness that:
1.  The object is what the proponent claims it to be, AND
2. The item has been held in a substantially unbroken chain of possession. 
a. Must be reasonable complete.  (i.e. Small breaks ok)
ii. Note – If condition of the item is important, it must be in substantially the same condition at trial.
iii. Note – Maps, diagrams, and other reproductions are generally only allowed as demonstrative evidence and not admitted into evidence. (Must still be authenticated for demonstrative purposes)
iv. Demonstrations, exhibitions and viewing the scene may be permitted subject to 403.
c. Writing – How can you authenticate signatures?
i. Stipulation or Admission 
ii. Eyewitness or Expert
iii. Lay opinion – Personal knowledge of D’s signature (Cannot become familiar with the signature for the purpose of testifying)
iv. Circumstantial evidence – Reply letter referencing previous letter
v. Trier of fact – let jury compare and decide a genuine exemplar
vi. Ancient document
1. At least 20 years old, (CA – 30 years)
2. In such a condition as to be free from suspicion as to authenticity, AND
3. Found in a place where such a writing would likely be kept.
d. Self-authenticating writings
i. Certified copies of public documents (deeds, wills, etc.)
ii. Acknowledged documents (notary)
iii. Official publications (government pamphlet)
iv. Newspapers and Periodicals
v. Business records (federal only)
vi. Trade inscriptions (federal only) – Tag or label that purports to have been attached in the course of business and indicates ownership, control or origin. (CocaCola)
e. Photos 
i. Witness must testify that the photo fairly and accurately depicts the particular scene.
1. ANY person with personal knowledge of the scene may authenticate the photo
a. i.e. doesn’t have to be photographer unless witness is testifying as to when the photograph was taken.
ii. If NO witness is found to authenticate the photo, evidence may be admitted that the camera was properly operating and the film was from that camera.
f. X-Rays – Must show:
i. The machine was in working order,
ii. Operator was qualified to operate it, And
iii. Chain of custody of the x-ray.
1. Unlike photos, x-rays cannot be authenticated by witness testimony that it is a correct representation of the facts.
g. Non-Unique Items
i. Use a chain of custody demonstrating that this is the specific item proponent claims it to be.  (Small breaks in the chain are ok because burden of proof is low.) 
h. Oral Recorded Statements

i. Voice may be authenticated by ANY person who has heard the voice at ANY TIME, even after litigation has begun for the sole purpose of testifying.
ii. Telephone Conversations – May be authenticated by a witness who testifies that he (1) recognized the persons voice, (2) speaker had knowledge of certain facts that only the speaker would have, (3) Called a particular number and the person answered as that particular person.   
7. BEST EVIDENCE RULE
a. Applies only where evidence is offered to prove the contents of a writing the original writing is required. 
i. Ask 2 questions:
1. When is evidence being offered to prove contents of a writing 
a. Results of case depend on contents of a legal instrument (deed, will, K)
b. Knowledge obtained from writing 
2. What type of evidence is admissible to prove the contests of a writing?
ii. i.e.  testifying based upon what she read in a writing, heard on a recording, or saw in a photograph.
iii. Writings – documents, videos, photos, x-rays, audio, computer disks, or any tangible collection of data
iv. Note – The judge decides if the of the secondary evidence is admissible and then the jury must decide whether the original ever existed, whether the writing produced is the original, or whether the copy accurately reflects the original.
v. Parole Evidence Rule – Prior or contemporaneous negotiations are inadmissible to vary the terms of a writing. Parole evidence IS admissible to explain ambiguities, to show the contract is void or voidable, to show that there was a condition precedent or for any subsequent modifications.
b. Does Not apply
i. Personal Knowledge – If a witness testifies about something of which she has personal knowledge and that just happens to be in a writing, recording, or photo, the best evidence rule does NOT apply. (filming a movie or taking blood pressure)
ii. Public Records – Does not apply to certified public records
iii. Writing is a collateral litigated issue (May testify to marriage without producing your marriage certificate)
iv. Voluminous documents – may be summarized if originals are available for inspection
c. Types of evidence admissible to prove the contents of the writing
i. Originals – computer printouts and certified copies of public documents
ii. Duplicates – copy produced by same impression that produced original – carbon copy, photocopy, photo
1. Not Handwritten!
2. Exception – duplicates not admissible where there is genuine question as to authenticity of original
iii. Secondary Evidence (testimony) may be offered to prove the contents of a writing if:
1. The original is lost or destroyed, unless bad faith by proponent
2. The original is in the possession of a third party that is unattainable 
3. The original is in the possession of an adversary who fails to produce
d. CA – Secondary Evidence Rule evidence offered to prove the contents of a writing
i. Admits duplicates and other written evidence of contents of original, such as handwritten notes.
ii. Testimony is admissible in the same ways as federal – testimony regarding contents of writing may be admissible where original lost or destroyed, unless bad faith by proponent of testimony.
8. PRIVILEGES
a. Waiver – Privileges may be waived by failing to claim the privilege, voluntary disclosure or prior contractual provision waiving the right 
i. Note – waiver of one joint holder does not waive everyone’s privilege.
b. In CIVIL actions under diversity jurisdiction, STATE privileges apply in federal court.
c. Attorney-Client –The attorney client privilege protects communication between the client and lawyer or their representatives when: 
i. legal advice is sought 
ii. from a professional legal adviser acting in that role (even if not hired)
iii. the communication relates to that purpose and 
iv.  made in confidence. (No unauthorized 3rd parties present – objective standard)
1. Employees communications are protected if the employee is authorized to speak to the lawyer on behalf of the corporation (Mere employee witnesses are not protected)
2. May use an agent for interpretation of condition in the ACP.  (Doctor)
3. Professional – Can’t be informal conversation at party.
4. Privilege survives firing and death
5. Confidential – Objective standard (Talking loud in public or quietly in corner)
6. Client holds the privilege and she alone can waive it.
a. Not a waiver for innocent inadvertent disclosures
b. Voluntary disclosure only waives those particular documents
v. Exceptions
1. Communication relates to breach of duty between lawyer & client(malpractice)
2. Two or more parties consult an attorney on a matter of common interest and is offered by one against the other in an action
3. Communications relevant to will disputes (client is deceased)
4. Services sought to further what the client knew or should have known to be a crime or fraud 
5. Additional CA Exception – privilege does not apply if disclosure is necessary to prevent crime that is likely to result in death or substantial bodily harm)
d. Psychotherapist-Patient & Social Worker-Client – Protects:
i. Communication between psychotherapist / social worker and patient,
ii. Intended by the patient/client to be confidential and
iii. Made to facilitate rendition of professional psychological services.
1. Privileged in all civil and criminal proceedings unless waived by patient/client:
a. Patient puts his physical condition in issue (i.e. personal injury suit)
b. Services sought to aid in wrongdoing (i.e. crime or tort)
c. Communications alleging a breach of duty arising out of physician-patient relationship
2. CA – does NOT apply when psychotherapist reasonably believes disclosure is necessary to prevent a crime likely to result in death or substantial bodily harm
e. Doctor-patient – The physician patient privilege protects:
i. Communication between the patient and doctor.
ii. When the patient is consulting the doctor for medical treatment or diagnosis, and
iii. The communication was pertinent to diagnosis or treatment
1. The privilege is NOT restricted to confidential communication
iv. Note – NOT available under FRE, but available in CA.  In federal court under diversity jurisdiction, state privilege law will apply on the MBE.
v. Note – When the patient speaks to a Dr. that is hired to testify as an expert, he is not seeking medical treatment. 
vi. CA recognizes both the doctor-patient privilege and psychotherapist-patient privilege
vii. Exceptions
1. Where the patient puts his physical condition in issue (i.e. personal injury)
2. Where physician's services sought to aid in crime or fraud
3. In case alleging breach of duty arising out of physician-patient relationship
4. CA – California does not recognize this privilege in criminal cases.
5. CA – privilege does not apply to information that doctor is required to report to a public office (i.e. gun shoot wounds)
f. Spousal Privileges
i. Testimonial privilege – permits witness to refuse to testify against spouse for anything.  
1. Federal:  Applies only in criminal cases
2. CA – Applies in civil and criminal cases and spouse is privileged even from being called to witness stand
3. Covers information learned before or during marriage
4. Privilege may be claimed ONLY during marriage. (must be married at the time of trial, Divorce destroys the privilege)
5. May be testimony or acts observed
6. Witness is the holder of the privilege 
ii. Confidential Marital Communications
1. A spouse may prohibit disclosure of a confidential communication made during marriage in any civil or criminal case. 
2. The privilege survives dissolution.  (Divorce) 
3. Must be a communication and not a non-communicative act.
4. Note:  Must be legally valid marriage.  
5. Holder:  both spouses and either spouse may claim it.
6. Waiver: one spouse can claim it even if the other spouse waived it.
iii. Exceptions to spousal privileges:
1. Spouse to spouse actions.
2. Crimes against spouse or a child.
g. Privilege Against Self Incrimination – Under the 5th amendment a witness cannot be compelled to testify against himself in a civil or criminal case. 
h. Other CALIFORNIA Privileges
i. Counselor and victim communications involving sexual assault or domestic violence
ii. Penitential communications between penitent and clergy
iii. Immunity from contempt of court for news reporter who refuses to disclose sources
9. Judicial Notice – Recognition of a fact as true without presenting evidence
a. Judicial notice may occur at any time, even on appeal, whether or not requested
b. Facts subject to judicial notice (Indisputable facts)
i. Generally known facts within jurisdiction (Exploding firework can burn you)
ii. Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned (Fourth of July was on Sunday in 2007)
1. Courts must take judicial notice of state and federal law.  Court may take judicial notice of municipal ordinances or resolutions of congress or of the local state legislature.  (Laws of foreign countries may also be judicially noticed.
c. Procedure
i. Party must request judicial notice to compel judicial notice and if not requested, the court has discretion to take judicial notice.  
1. CA – requested or not, court must take judicial notice of matters generally known within jurisdiction.
ii. In a CIVIL case, court instructs jury it MUST accept noticed fact as conclusive
iii. In a CRIMINAL case, court instructs jury it MAY, but is not required to accept
1. CA – Court instructs jury that it must accept judicially noticed fact in both civil and criminal cases.
d. Judge must make an initial ruling on:
i. Admissibility of evidence
ii. Existence of privileges (not limited by rules of evidence)
iii. Qualifications of witnesses 
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