CONTRACTS OUTLINE

1. APPLICABLE LAW (Common Law v. Article 2 of the UCC)
a. Real estate – Common law
b. Services contract – Common law
c. Sale of (tangible) goods – UCC
d. Mixed deal (one payment) – more important part of K rules (All or nothing law application)
e. Mixed deal (divided payment) – apply UCC to sale of goods and common law to rest
2. FORMATION OF CONTRACT
a. OFFER
i. For a valid offer there must be:
1. Manifestation of intention to contract 
2. Certainty and Definiteness of Terms
3. Communication to an intended offeree
ii. Manifestation of Intention to Contract – Words or conduct that show intent to commit
1. Test – Would a reasonable person in the position of the offeree believe that his assent creates a contract.  (The real intent of the parties is irrelevant)
a. May look to the parties prior relationships or the custom in the industry 
2. Advertisement – An advertisement is NOT an offer
a. Exceptions
i. Offer for reward
ii. Can be offer if specific as to quantity and expressly indicates who can accept
iii. Certainty and Definiteness of Terms – Offer is not required to contain all material terms however the terms must be certain and definite.
1. Vague or ambiguous material terms NOT an offer under either common law or UCC [Appropriate, fair, reasonable]
2. All contracts must indentify the Offeree / UCC requires quantity
3. Missing Price term in contract
a. Sale of real estate – Price and Description required
b. Sale of goods (UCC) – NO price requirement (Court will set based on FMV) 
i. UCC Note – time for performance may be supplied by the court.
4. Output contracts (Requirements Contracts) – Exists where the seller contracts to sell ALL the goods it produces to buyer  [All, only, exclusively, solely]
a. Valid without specific quantity.  (Quantity must be set in good faith)
b. Can increase quantity if not unreasonably disproportionate (must be in line with prior demands)
c. Requirements Contracts – When buyer agrees to buy ALL good needed from seller.
5. Employment Contracts – The duration of employment must be stated.
iv. Termination of the Offer (REVOCATION)
1. Revocation – Unambiguous Words or Conduct of Offeror revoking the offer. 
a. Note – Multiple offers by one offeror is NOT revocation 
b. When does revocation of an Offer become Effective
i. Upon notice to the offeree
ii. Revocation sent through "the mail" is not effective until received
iii. Offer cannot be revoked after is has been accepted
2. Lapse of Time – Either time stated in offer or reasonable time after offer.
3. Publication – If offer was made in a publication, revocation may be made in a compatible means of publication. (Revocation effective when published)
4. By Operation of LAW

a. Death or Incapacity – of a Party Prior to Acceptance
b. Destruction – Destruction of the proposed contract’s subject matter
v. Offers that CANNOT be revoked
1. Option Contract
a. Promise NOT to revoke AND
b. Supported by additional consideration OR promissory estoppel
i. General Contractor – Whenever a general contractor relies on bid from sub-contractors to submit a bid, an option K is formed.
2. UCC "Firm Offer Rule" – offer cannot be revoked for up to 3 months if:
a. Signed, written promise 
b. by a Merchant 
c. To keep the offer open
d. Is Valid without consideration.
i. Can be held open for longer than 3 months if stated in the contract.
ii. Merchant – deals in goods of the kind or has specialized knowledge of the business practices involved.
3. Detrimental Reliance – Reliance that is:
a. Reasonably foreseeable and 
b. Detrimental
4. Start of performance pursuant to an offer to enter into a unilateral contract makes that offer irrevocable for a reasonable time to complete performance
a. Unilateral offer – Expressly requires performance as the only means of acceptance [offer, acceptance only by act]
b. Mere preparation is not sufficient.  (i.e. Must start to perform)
vi. REJECTION by the Offeree 
1. Effective when RECEIVED
a. Once an offer has been rejected, the original offer is NO longer valid unless the offeror revives the offer by later statements.
2. Counteroffer
a. Always Rejects the original offer and creates a New Offer
b. Distinguish from bargaining (usually a question?)
3. Conditional Acceptance (CL or UCC)
a. Always terminates the offer and creates a counteroffer
b. [if, only if, provided, so long as, but, on condition that]
4. Mirror Image Rule (Common Law Additional Terms)
a. Only applies to common law contracts, not sale of goods (UCC)
b. Additional terms are a counteroffer 
5. Additional Terms (UCC)
a. If the new terms are not a condition of acceptance, then it is a "seasonable expression of acceptance"
b. New term part of contract?
i. Both merchants – additional terms are part of K
1. Unless materially changes the offer, OR
2. the offeror objects to the change w/in a reasonable time
ii. One not a merchant – additional term is proposal
b. ACCEPTANCE – Manifestation of assent to the terms of an offer communicated to the offeror.
i. Methods of Accepting an Offer
1. Express communication
2. Conduct – Later conduct by the parties implying a contract exists notwithstanding an improper response to an offer by the oferee.  
a. Ex. Lease fact pattern.  Offeree signs K and returns to Offeror with an additional clause that he will accept only if disputes are mediated. Upon receiving the signed contract with the mediation clause, the offeror gives the keys to the apt.)
b. Common Law – acceptance of K with additional terms included.
c. Under UCC – forms new K based on conduct
3. Offeree FULLY performs – Valid Acceptance
a. Only question is whether notice of performance is required
i. Look to what notice the offer required, or
ii. Whether the offeree has reason to believe that offeror will not learn of acceptance
4. Offeree STARTS to perform
a. Start of performance is acceptance treated as an implied promise to perform a bilateral contract
b. Start of performance is NOT acceptance to enter into a unilateral contract
i. Most contracts are Bilateral.  Contracts are Unilateral in 2 situations, (1) offers to the public (rewards) or (2) offers that clearly indicate performance is the ONLY manner of acceptance.
ii. Unilateral contracts are only satisfied by FULL performance.
5. Offeree PROMISES to perform
a. Most offers can be accepted by a promise to perform
b. Exception:  if offer requires performance for acceptance, then completion of performance is required
6. Mail Box Rule
a. Acceptance is generally effective upon dispatch 
b. All other communications are effective upon RECEIPT  (not knowledge, just physical possession)
c. Note – If offeree mails a rejection before also mailing an acceptance, then neither is effective until received
i. If offeree sends an acceptance before also mailing a rejection, the mailbox rule applies to the acceptance unless the oferror receives the rejection first and detrimentally relies on it.
d. Options – Mailbox rule CANNOT be used to meet an option deadline.
e. Waiver – Offer can stipulate that acceptance is not effective until received.
i. Note – Acceptance by unauthorized means is still effective if it is received by the offeror while the offer is still in existence.
7. UCC – Seller of goods sends the wrong goods
a. General rule – Acceptance and Breach (NOT a counteroffer)
b. Accommodation Exception – Counteroffer and no Breach 
i. Ex. “Out of red cars, hope blue cars will work”
8. Who can Accept – A person who knows about the offer and who is the person to whom the offer was made
a. Offers CANNOT be assigned
b. Options CAN be assigned
i. Freely assignable unless otherwise stated
c. Rewards, requires knowing of the offer
3. Contract will be UNENFORCEABLE if:
a. Lack of consideration OR a consideration substitute
b. Lack of capacity
c. Statute of Frauds
d. Illegal Subject Matter / Purpose
e. Public policy
f. Misrepresentation / Non disclosure
g. Duress
h. Unconscionability
i. Ambiguity
j. Mistake as to the material facts
k. Lack of CONSIDERATION (or Consideration Substitute)
i. Consideration – Bargained for exchange between the parties of legal value.
1. Bargained for exchange – Parties must exchange something.
2. Legal value – More than sham consideration (peppercorn)
a. Courts require a party incur a legal detriment to satisfy legal value 
ii. Forms of Consideration
1. Performance or promise to perform.
2. Forbearance or promise to forbear – If it benefits the promisor
iii. Possible Issues
1. Past or Moral Consideration – a promise for something already done does not satisfy the bargain element.
a. Exception – expressly requested by the promisor and expectation of payment by the promisee 
2. Part payment as consideration for RELEASE (promise to forgive debt)
a. Key is whether debt is “due and disputed.”  If the debt is NOT yet due or disputed (i.e. paying before the payment is due or paying part of a disputed amount) is Valid consideration.
3. Gifts – No bargain involved
4. Illusory promise – Not valid "promise to sell me all the cars I want"
5. Forbearance to Sue – Valid if in good faith believed the claim was valid.
6. Pre-Existing Contractual or Statutory Duty 
a. Common law – New consideration is required for K modification
i. Addition or Change in performance by person under the duty
ii. Unforeseen circumstances so severe as to excuse performance
iii. Pre-existing duty is owed to a 3rd party instead of the promisor.
iv. There is an honest dispute as to the duty
b. UCC – Does not have a pre-existing duty rule
i. New consideration is not required to modify sale of goods 
ii. Good faith is the test for changes in an existing sale of goods K
iv. Consideration Substitutes – A promise is legally enforceable even though there is no consideration if there is one of the following substitutes
1. Seal – NOT considered a substitute (Common WRONG answer on MBE)
2. Legal Obligation Barred by Law – A written promise to satisfy an obligation for which there is a legal defense is enforceable without consideration (i.e. SOL)
3. Promissory Estoppel (detrimental reliance)
a. Promise
b. Reliance that is reasonable, detrimental, and foreseeable
c. Enforcement necessary to avoid injustice (As justice requires)
i. MBE – Valid contract is stronger than promissory estoppel.
l. Lack of CAPACITY (Promisor’s)
i. Types:
1. Infancy – under 18
2. Incompetents – lacks mental ability to understand agreement
3. Intoxicated persons (if other party has reason to know)
ii. Consequences
1. Voidable – Right to disaffirm by person without capacity
2. Ratification – Implied affirmation by retaining benefits after gaining capacity
3. Necessities – Quasi-contract Liability for necessities
a. Legally obligated to pay for food, clothing, medical care or shelter
b. Not bound by the amount in the K but must pay a reasonable amount.
m. STATUTE OF FRAUDS
i. Policy – to prevent fraudulent claims by requiring special proof of either performance or a signed writing by the person who is asserting there was no such agreement.
ii. Contracts within the SOF (MY LEGS)
1. Marriages – Promise in consideration of marriage (i.e. if you marry him…)
a. Not merely a promise to marry but rather a promise to do something or refrain from doing something if they marry
2. Year –Contract not capable of being performed within a year from the date of the Agreement, NOT the date of performance (i.e., more than one year)
a. Specific time, more than a year from date of contract – SOF applies
b. Task (no time) – always possible to complete within a year – doesn't apply
c. Life – can end at any moment – SOF doesn't apply
3. Land – Transfers of Interest in Real Estate.  Exception:  leases of a year or less
4. Executor – Promise by executor to "answer personally" the debts of the decedent.
5. Goods – $500 or more (UCC)
6. Surety – Promises to Answer for Debts of Another (Suretyship)
a. Not merely a promise to pay, but rather a promise to pay if someone else does not.  Look for guarantee (will pay "if P did not pay")
iii. How to Satisfy the SOF
1. PERFORMANCE
a. Performance of a Service Contracts
i. Full performance by either party satisfies
ii. Part performance of a services contract does NOT satisfy
b. Sale of Goods Contracts (UCC)
i. Seller’s Part Performance of Ordinary Goods – Part performance of a K for the sale of goods satisfies SOF, but ONLY to the extent of the part performance
1. i.e. delivered 5 of 100 pencils.  Only satisfied as to 5.
2. Note – Simply making ordinary goods and not delivering them does NOT satisfy the SOF.
ii. Sellers Part Performance of Specially Manufactured Goods– SOF is satisfied as long as seller makes a "substantial beginning"
iii. Buyers Part Performance  
1. Multiple Items – SOF is satisfied up to the percentage of goods paid for.  (i.e. contract to buy 10 cows for $1000.  Paid $600.  SOF satisfied for the purchase of 6 cows)
2. Single Item – does NOT satisfy SOF. (i.e. contract to buy 1 cow for $1000.  Paid $600.  SOF is not satisfied)
c. Performance and transfers of interests of real estate
i. Part performance by buyer of real estate can satisfy SOF if 2 of 3:
1. Takes possession,
2. Pays full or partial payment,
3. Makes Improvements
ii. Note – Full payment alone does not satisfy SOF
2. WRITING
a. Writing Requirements (who & what)
i. The identity of the parties
ii. Identification of the Contracts Subject Matter
iii. Terms and Conditions of the agreement
iv. Consideration
v. The signature of the party to be bound
1. i.e. It must be signed by the person who is asserting the SOF defense
2. *UCC 10-Day Merchant Exception – Both parties must be merchants and the person who receives a signed writing with a quantity term fails to respond within 10 days of receipt
vi. *UCC – Writing must contain the quantity term
b. Form – The writing may be in several pieces and does not even need to be on paper.  The key is that it is in writing.  (Can be several correspondences)
3. Judicial Admission – If a D asserting a SOF defense admits in a pleading or testimony that he had entered into an agreement with the P, then there is no SOF defense (no need for fraudulent claim protection)
4. Promissory Estoppel – Note in cases where it would be inequitable to allow the Statute of Frauds to defeat a meritorious claim, courts will use promissory estoppel to remove the contract from the statute of frauds.
iv. USE of SOF other than a SOF defense
1. Authorization to enter into a K for someone else – Rules of law require that the authorization must be in writing only if the K to be signed is within the SOF (i.e. the authorization must be of "equal dignity")
2. Contract Modification – Look at the deal with the alleged change
a. IF the deal WITH the alleged change would be within the SOF if MUST be in writing.  (i.e. lease for 3 months.  Subsequent claim it was for 3 years)
b. What if the agreement requires that ALL modifications be in writing?
i. Under Common Law, contract provisions requiring that all modifications be in writing are NOT effective (ignore language)
ii. Under UCC contract provisions requiring written modifications are effective unless waived
n. ILLEGAL Subject Matter/Illegal purpose
i. If subject matter is illegal, then it is void
1. Exception (1) the P is unaware of the illegality, (2) the parties are not in pari delicto (one party is not as culpable), (3) the illegality is due to a failure to obtain a license for revenue related purposes (Not a license to protect the public)
ii. If subject matter is legal, but purpose is illegal, the agreement is enforceable only by the person who did not know of the illegal purpose
1. Exception – Void if the purpose involves serious moral turpitude (i.e. murder)
o. PUBLIC POLICY
i. Look for an exculpatory agreement that exempts intentional or reckless conduct from liability or a covenant not to compete without a reasonable need or reasonable time and place limits
p. MISREPRESENTATION / NONDISCLOSURE (Be Careful – Can be tort or K)
i. False assertion of fact or concealment of facts that induces the party to assent to the K and the party justifiably relied on the misrepresentation. 
1. Misrepresentation – No requirement of wrongdoing doing (i.e. false statement can be based on an honest belief or mistake)
2. Non Disclosure must be wrongful to be a reason for not enforcing the agreement (i.e. moving carpet over termite damage)
q. UNCONSCIONABILITY
i. Empowers a court to refuse to enforce all or part of an agreement
ii. Two requirements: Both are tested at the time the agreement was made by the COURT:
1. Unfair surprise (procedural) and 
2. Oppressive terms (substantive) 
r. DURESS – Improper threats used to gain consent.
i. Business Compulsion – MUST have:
1. Improper threat (Bad Guy)
2. No reasonable alternative (Good guy)
a. Requires more than one party taking economic advantage of another.  
s. AMBIGUITY (i.e. misunderstanding)
i. There will be NO contract if
1. Parties use a material term that is open to at least two reasonable interpretations, 
2. EACH party attaches a different meaning to the term, AND
3. Neither party knows or has reason to know the term is open to at least two reasonable interpretations
a. If one party has knowledge the term will be understood by the innocent party’s interpretation.
t. MISTAKE of FACT (Existing at Time of Contract)
i. Note:  distinguish from misunderstanding, which focuses on words in the K and misrepresentation which focuses on words before the K
ii. Mutual Mistake of Material Fact – No K if:
1. Both parties mistaken, and
2. Basic assumption of fact, and
3. Materially affects the agreed exchange, and 
4. Party Did NOT assume the risk
a. Note: must be a mistake about what it is…not what it is worth
iii. Unilateral Mistake of Material Fact
1. Courts reluctant to allow a party avoid a K for mistake made by one party.
2. Generally only unenforceable in situations where the other party had reason to know of the mistake.  i.e. Major price discrepancy
a. Exception – When the mistake is to the value or quality of work done the courts will enforce this mistake regardless of knowledge.
4. TERMS of the Contract
a. Rules of Construction

i. K is construed as a whole
ii. Ordinary words = ordinary meaning
iii. Implied condition of good faith and fair dealing in every K 
b. Parol Evidence Rule
i. General – Evidence of prior or contemporaneous negotiations and agreements that contradict, modify or vary contractual terms are inadmissible if the written contract is intended as a complete and final expression of the parties.
1. Parol evidence – Prior or contemporaneous oral or written statements of a party
2. Partial integration – written and final, but not complete
3. Complete integration – written, final and complete, triggers parol evidence rule
4. Merger clause - contract clause such as "this is the complete and final agreement."  Highly persuasive but not conclusive
5. Reformation - equitable action to modify written contract to reflect actual agreement
ii. Triggering facts
1. Written K that court finds is the final agreement; AND
2. Oral statement made at the time the contract was signed OR earlier oral or written statements by the parties to the contract.
iii. Exceptions – a court may consider such evidence of such terms for the limited purpose of determining whether there was a:
1. Mistake in integration
2. Condition precedent
3. Consideration problems
4. Formation Defects (i.e. fraud, duress, mistake, illegality)
5. Explaining an ambiguous term
6. Subsequent Modification
7. Collateral Agreements – Not contradicting the main contract
8. Explaining additional terms if the written agreement was only a partial integration 
iv. Comparison of Parol Evidence Rule and Statute of Frauds
1. Parol evidence rule – Facts that indicate the impact of written statement
2. Statute of Frauds – Facts that indicate No written agreement
c. Course of Performance / Dealing / Usage (Court will look at in this order) - Ambiguities are construed against the party preparing the contract, absent evidence of the intention of the parties to the contract.  Courts will look to the course of performance, dealing and usage to determine the parties intent.
i. Course of performance – Same people and same contract 
1. i.e. how have the parties acted in THIS agreement
ii. Course of dealing – Same people and different, but similar contract
1. i.e. how have the parties acted in PAST agreements
iii. Custom and usage – Similar people in similar contracts. 
1. i.e. how do people act within the industry
d. UCC Default Terms (Sale of Goods)
i. Delivery Obligations when delivered by a Common Carrier
1. Shipment Contracts
a. Presumption in favor of shipment contracts
b. Creation – FOB (seller’s city) – Buyer must pay for shipping
c. Seller completes its delivery obligations when it:
i. Delivers goods to a common carrier
ii. Makes reasonable delivery arrangements
iii. Notifies the buyer
2. Destination Contracts
a. Seller completes its delivery obligations when the goods arrive to where the buyer is.
b. FOB (Any other city) – Seller must pay for shipping
ii. Risk of Loss – Who bears the loss for a no-fault destruction of the property
1. Steps: (i.e. do analysis in this order)
a. Agreement – an agreement of the parties controls
b. Breach – Breaching party is liable for any uninsured loss even though breach is unrelated to problem
c. Delivery by common carrier other than seller:  Risk of loss shifts from seller to buyer at the time that the seller completes its delivery obligations
d. NO agreement, NO breach, NO delivery by a common carrier 
i. The determining factor is whether the SELLER is a merchant
1. Whether the BUYER is a merchant is irrelevant
ii. Risk of loss shifts from a MERCHANT seller to the buyer on the buyer's "receipt" of the goods
iii. Risk of loss shifts from a NON-MERCHANT seller when he or she "tenders" the goods.
1. Tender – when the seller has made the goods available
iii. Warranties of Quality
1. Express – Look for words that:
a. Promise or guarantee (I promise this will last 2 years)
b. Describe or state facts (100% steel)
c. Use of sample or model  (This is what it will look like)
d. Distinguish from puffing which is more general, or an opinion (top quality)
2. Implied Warranty of Merchantability
a. Implied warranty by merchants that the goods are fit for the ordinary purpose for which such goods are used.
b. Triggering fact:  seller is a merchant - which means a seller that deals in goods of that kind (this definition only applies to this rule)
3. Implied Warranty of fitness for a particular purpose
a. Implied promise in all sales of goods.  
b. Arises when:
i. Buyer has a particular purpose
ii. Buyer is relying on seller to select suitable goods
iii. Seller has reason to know of purpose and reliance
4. Contractual Limitations on Warranty Liability
a. Disclaimer
i. Eliminates IMPLIED warranties.  Warranties of merchantability and fitness can be disclaimed by either
1. CONSPICUOUS language of disclaimer, mentioning merchantability OR
2. "as is" or "with all faults" clause.
ii. Generally cannot disclaim express warranties
b. Limitation of Remedies
i. Does not eliminate warranty, simply limits or sets recovery for any breach of warranty
ii. Possible to limit remedies even for express warranties
iii. General test is unconscionability
1. Prima facie unconscionable if breach of warranty on consumer goods causes personal injury
5. PERFORMANCE
a. UCC Sale of Goods 
i. UCC Perfect Tender
1. Only applies to Sale of Goods
2. Means that the seller's performance must be perfect (perfect goods, perfect delivery)
3. Less than perfect tender by the seller generally gives the buyer the option of rejection of the delivered goods
ii. Rejection of Goods
1. Need to distinguish rejection of an offer from rejection of the goods
2. If seller does not meet perfect tender standard, then buyer has the option to:
a. Retain and sue for damages or 
b. Reject ALL or ANY of the goods and sue for damages
i. Rejection Requirements
1. Seasonably notify the seller
2. Hold the goods for the seller
3. Follow reasonable seller instructions
ii. Rejection is limited by CURE, INSTALLMENT CONTRACT, or ACCEPTANCE
iii. Sellers Ability to Cure
1. May always cure if the time for performance has not expired
2. If the time period for performance has passed the test is whether the seller has reasonable grounds for believing that the improper tender would be acceptable
a. Note:  Look for information in the question about prior deals between that buyer and seller with such an allowance
iv. Installment Sales Contracts
1. Requires or Authorizes
a. Delivery of the goods in separate lots
b. To be separately accepted
2. Buyer has the right to reject an installment ONLY where there is a substantial impairment in that installment that can't be cured by a subsequent delivery.
v. Acceptance of the Goods
1. If the buyer accepts the goods, he cannot later reject them
2. Payment without opportunity for inspection is NOT acceptance
3. If the buyer keeps the goods MAY be an implied acceptance
a. MBE Tip:  Look for the buyer's keeping the goods without objection or if there is significant delay between receipt and complaint to seller
vi. Revocation of Acceptance of the Goods
1. Nonconformity substantially impairs the VALUE of the goods, AND
2. Excusable ignorance of grounds for revocation or reasonable reliance on seller's assurance of satisfaction, AND
3. Revocation within a reasonable time after DISCOVERY of nonconformity
a. MBE Ex:  B buys sleeping bag from S.  S provides that the bag is insulated for temps as low as 10 deg.  B uses bag through summer.  When B camps in fall, learns that bag is not suitable at 10 deg.  Can B reject the goods?  NO.  Can B revoke her acceptance of the goods?  YES
b. Common Law Performance – Under common law substantial performance invokes the performance of the other party. (No perfect tender rule)
6. REMEDIES for Unexcused Nonperformance
a. Nonmonetary Remedies (IN REM)
i. Specific Performance/Injunction (generally not available)
1. Equitable remedy (equitable defenses apply)
a. Laches – Unreasonable delay that prejudiced the D
b. Unclean Hands – Wrongdoing in the transaction being sued upon
2. There must be an inadequate remedy at law.
3. One parties equitable rights will not trump another’s (applies when you see a BFP)
4. Can get specific performance for:
a. Sale of real estate
b. Unique goods (antiques, art, custom-made)
c. Employment Contracts (injunction not specific performance)
5. Can NOT get specific performance for:
a. Contract for services (Possible injunctive relief)
ii. Reclamation – Right of an unpaid seller to get its goods back
1. Buyer must have been insolvent at the time that it received the goods
2. Seller must demand return of goods within 10 days of RECEIPT (Not date of K)
a. 10 days becomes reasonable time if before delivery there had been an express representation of solvency by the buyer
3. Buyer STILL has the goods at the time of demand
a. MBE Tip:  Will use three dates to confuse - know rules
iii. Replevin – Return of real property
1. If watch is stolen and sold to a dealer, who sells to BFP, owner can recover watch
2. Rights of good faith purchaser in Entrustment
a. Owner leaves goods with a person who deals in that kind of goods and person wrongfully sells to third party
b. Good faith purchaser cuts off rights of the original owner
b. Money Damages for Breach of Contract
i. Overall Goal – To compensate the plaintiff, not punish the defendant
ii. Forms of damages:
1. Expectation / Reliance / Restitution
2. Incidental / Consequential
3. Avoidable Consequence
4. Liquidated Damages
5. Punitive Damages
6. Quasi Contract
iii. Measure of Damages
1. Expectation – Based on the protection of the expectation interests which means that the person making the contract expects that it will be performed w/o breach.  
a. Goal – To put the plaintiff in the position that he would have been in had the contract been fully performed.  
b. Measure 
i. Loss in Value – Value of Full Promised Performance – Value of Actual Performance
ii. Minus Costs Avoided – money saved by P
2. Reliance – Pay Plaintiff by putting the  Plaintiff in same economic position as if K had never existed ($ in reliance)
3. Restitution Interest – Pay Plaintiff by putting Defendant in same economic position as if K had never existed (Value conferred to D)
iv. Damages Rules for Sale of Goods
1. Seller breaches; Buyer keeps the goods
a. Unpaid contract price
b. Minus Any goods not delivered
2. Seller breaches; Seller keeps the goods
a. If NOT able to Cover– Market price at time of discovery of the breach Minus K price
b. If ABLE to Cover – Cover Price Minus K price
c. Specifically Manufactured – Recover anticipated profits
3. Buyer breaches; Buyer has the goods
a. Must pay K price
4. Buyer breaches; Seller has the goods
a. If NOT able to Resell– K Price Minus Market price at time and place of delivery
b. If ABLE to Resell – K price Minus Resale price
c. Loss Volume Sellers – Lost Profits (May be a contractor)
i. Must be purchased from regular inventory
ii. Must sell the same items
v. Additions and Limitations
1. GENERAL damages – Kind of loss that any person would sustain (above)
2. Plus INCIDENTAL damages – Costs incurred in finding a replacement performance is ALWAYS RECOVERABLE
3. Plus foreseeable CONSEQUENTIAL (special) damages
a. Damages arising from P's special circumstances
b. Rule – recoverable only if D had knowledge of the special circumstances at the time of the contract
4. Less AVOIDABLE damages (Avoidable Consequences)
a. No recovery for damages that could have reasonably been avoided.
b. Burdens of pleading and proving are on D.
5. CERTAINTY Limitation – P must prove that his losses are certain in nature and not just speculative.  (Reasonable certainty test)
a. MBE Tip:  Look for fact pattern involving a new business or a new business activity
6. PUNITIVE Damages – Generally not recoverable in contract actions
7. LIQUIDATED Damages – Contract Provisions Regarding Damages
a. Test – at the time of K formation:
i. the anticipated damages are difficult to ascertain with certainty, &
ii. the amount specified is a reasonable estimate of anticipated damages (i.e. cannot act as a penalty)
b. If Enforced:  Then the amount specified is the amount of damages for that type of breach that clause addresses even if it’s proved the actual damages are less or more.
i. UCC – Can consider the actual damages in determining whether a liquidated damages clause is void.
c. If Not Enforced:  We throw it out and go with our regular damages rules  
c. Quasi Contract (Apply when K fails)
i. D has been enriched  (Benefit to D)

ii. at the P’s expense, (Loss to P) AND

i. under the circumstances it would be *unjust* for the D to retain the benefit
1. Not a K but is rather a way to avoid unjust enrichment
7. EXCUSE of Non-Performance
a. MATERIAL BREACH (Common Law)
i. Damages for ANY breach – Damages can be recovered for any breach
ii. Material Breach – ONLY a material breach EXCUSES the other from performing
iii. Question of Fact – Whether a breach is material is a question of fact
iv. Substantial Performance – If there is substantial performance then the breach is NOT material it is only minor (i.e. More than 50% performance)
1. Note:  If there is a Material Breach there is no contract law right to recover BUT still may recover under Quasi-Contract recovery.
2. Divisible contract exception:  contract provides for multiple payments upon completion of different stages.  Can recover for completed stages.
v. REMEMBER – UCC – Perfect Tender Rule and Installment Sales Contracts (No material breach talk for Sale of Goods)
b. Non-Occurrence of a CONDITION
i. What is a Condition:
1. Mutually agreed upon promise modifier
2. Language in the Contract, NOT in the response to an offer
a. Distinguish counter offers (i.e. conditional acceptance)
3. That does NOT create a new obligation, but merely limits obligations in the Contract
ii. Condition language = [if, only if, provided that, so long as, subject to, in the event that, unless, when, until, on condition that, in the contract]
iii. Standard for satisfying an express Condition
1. STRICT COMPLIANCE – NOT substantial performance
2. MBE Example:  K provides that O's payment for B's work is conditioned on B using Reading pipe throughout.  B instead uses a comparable Cohoe pipe.  Has the condition been satisfied so that O has to perform?  No. Strict compliance is required.
iv. EXCUSE of a Condition (Elimination of a condition)
1. Waiver:  
a. Statement by person protected by the condition in writing
b. Giving up the benefits or protections of the condition 
c. AFTER the event was to occur, and 
d. Does NOT require reliance.
i. Note – Waiver of a condition does not waive ones right to damages for the others defective performance.
2. Estoppel:  
a. Statement by person protected by the condition
b. Giving up the benefits or protections of the condition 
c. BEFORE the event was to occur, and 
d. requires reliance
3. Prevention – If the party protected by the condition hinders or prevents the occurrence of the condition, then the condition is excused and the contract must be performed.
4. Avoidance of Forfeiture – Sometimes courts excuse the non-occurrence of a condition to avoid excessive harm to the party NOT protected by the condition.
a. i.e. situations of Substantial Performance
b. The substantially performing party may be required to pay damages to compensate the other party for the incomplete performance.
c. Anticipatory Repudiation
i. Unambiguous statement or conduct indicating that the repudiating party will NOT perform made PRIOR to the time that performance was due.
1. Excuses the other party's duty to perform (Suspend Performance)
2. Generally, gives rise to an immediate claim of damages for breach, UNLESS the claimant has already finished her performance.
3. May also ignore the repudiation and urge performance.
ii. Retraction – May be reversed or retracted so long as there has NOT been a material change in position by the other party
1. If retracted, the duty to perform is re-imposed, but performance can be delayed until adequate assurance is provided
iii. Insecurity (UCC – Sale of Goods)
1. If the words or conduct give:
a. "reasonable grounds for insecurity" 
b. the party can make a written demand adequate assurance, and 
c. if "commercially reasonable" suspend performance until received.
d. Excuse by Reason of a LATER Contract
i. Mutual Rescission (Cancellation) – The key is whether performance is still remaining from each of the contract parties (executory contract)
1. Cannot rescind AFTER performance has been competed by EITHER party.
2. Cannot recover under contract law because the contract is eliminated (Can still recover under quasi contract)
3. May be made orally unless within the SOF
ii. Accord and Satisfaction
1. Meaning – New Agreement (“accord”) by the parties to an already existing obligation to accept a different performance in satisfaction of the existing obligation.
2. Additional Consideration is required (i.e. $500 TV for $600 debt will suffice)
3. Effect
a. If Accord is Performed – If the new agreement (accord) is performed (satisfaction), then the performance of the original obligation is excused
b. If Accord is NOT Performed – the other party can sue on EITHER the original obligation OR the accord
iii. Modification (Substitute agreement)
1. An agreement by the parties to change an existing obligation changing the required performance in the existing obligation.
iv. Novation – i.e., same performance, new party
1. Agreement between BOTH parties to an existing contract to the substitution of a new party.

2. Novation EXCUSES the originally contracted party, for performance of the party who is substituted for or replaced
3. Note:  Delegation v. Novation
a. Novation requires agreement of BOTH parties and excuses the person replace from any liability for performance.  Delegation does not require the agreement of both parties and does not excuse
v. Impossibility / Impracticability / Frustration of Purpose – (Unforeseen Event)
1. Something unforeseen that happens AFTER contract formation but before the completion of contract performance that makes performance impossible or commercially impracticable or frustrates the purpose of performance
a. Impossibility – (objective) – CAN’T be done
b. Impracticability – (subjective) Can only be done with extreme and unreasonable difficulty and expense that were NOT anticipated
c. Frustration of Purpose – Supervening event, not reasonably foreseeable, which destroys the purpose, that was mutually understood by the parties.
2. Damage or Destruction AFTER contract
a. Sellers' risk of loss – Excuse only if before risk of loss has passed AND there is no reasonable way to perform.
i. The mere fact that the event cause your performance to be more expensive or requires more time it is NOT excused.
ii. Look to see if there are more available in the market.
3. Death or Physical Incapacity AFTER contract
a. Death does NOT make a person's contract obligations disappear
i. i.e. prior contract obligations will be enforced against the estate.
b. Exception – Death of party to contract who is "special" may excuse for impossibility (Owen Wilson in movie or Performing Pig)
4. SUBSEQUENT law or regulation
a. Later law makes performance of contract illegal – excuse by impossibility
b. Later law makes mutually understood purpose of contract illegal – excuse by frustration of purpose
i. Note both parties must have knowledge of purpose
8. THIRD PARTY BENEFICIARY
a. TPB – Third party named in the original contract who benefits from the contract.
b. Vocabulary
i. Third-party beneficiary – Not a party to the contract.  Able to enforce the contract others made for his benefit
ii. Promisor – Person who is making the promise that benefits the third party
iii. Promisee – Person who obtains the promise that benefits the third party
iv. Intended/Incidental – Only intended beneficiaries have contract law rights.  Intended if:
1. Named in the contract
2. Some relationship with the promise to indicate intent to benefit
v. Creditor/Donee – Usually intended beneficiaries are Donee (Receives a gift).  Also, look to see if beneficiary was a creditor of the promise.
c. Efforts to Cancel or Modify (Vested Rights)
i. The parties may NOT cancel or modify the contract if the third parties rights have VESTED. 
1. i.e. the contract cannot be canceled or modified without his consent unless the contract otherwise provides.
ii. Vested – the third party either:
1. Brings a suit to enforce the promise, 
2. Detrimental Reliance, or 
3. Assented as requested in K
iii. Who can Sue Whom?
1. Beneficiary can recover from promisor
2. Promisee can recover from promisor for specific performance
a. Note – There cannot be recovery by both the promise and beneficiary.
3. Donee beneficiary can NOT recover from promisee unless detrimental reliance.
4. Creditor beneficiary can recover from promisee BUT ONLY on pre-existing debt
iv. Defenses
1. The promisor can assert ANY defense against the third party that he can assert against the promisee.
9. ASSIGNMENT
a. Assignment – Contract between only two parties, One of the parties later transfers rights under that contract to a third party
b. Vocabulary
i. Assignor – Party to the contract who later transfers rights under the contract to another
ii. Assignee – Not a party to the contract.  Able to enforce the contract because of assignment
iii. Obligor – Other party to the contract.
c. Assignability – Generally ALL contract rights may be assigned.

i. Exception –an assignment that substantially changes the duties of the obligor
1. Assignment of right to payment (never a substantial change)
2. Assignment of right to contract performance other than right to payment (usually substantial change ON BAR!)
d. Contract Provisions Limiting Assignments– Courts favor assignability of contract rights and are reluctant to read contract language as preventing assignment.
i. Prohibition
1. Takes away the right to assign, but NOT the power to assign, which means the assignor is liable for breach of contract, but an assignee who does not know of the prohibition can still enforce the assignment.
a. "rights hereunder are not assignable"
ii. Invalidation
1. Takes away both the right to assign and the power to assign, so that there is a breach by the assignor and NO rights in the assignee
a. "all assignment of rights under this contract are void"
b. Language – “no force in effect”, “invalid”, “not enforceable”
e. Requirements
i. Assignor must manifest an intent to immediately and completely transfer her rights.
1. Writing is NOT required
2. Consideration is NOT required, BUT gratuitous assignments can be revoked.  
f. Revocability
i. Assignments for consideration are irrevocable.
ii. Gratuitous Assignments are revocable UNLESS:
1. Detrimental reliance
2. A token chose is delivered (i.e. stock certificate)
3. Obligor has already performed
g. Rights of Assignee
i. Assignee can recover from the obligor
ii. Assignor for consideration CANNOT recover from obligor (New contract formed)
1. Assignor for NO consideration can recover from obligor.
iii. Obligor has same defenses against assignee as against the assignor
iv. Payment by obligor to assignor is effective until obligor KNOWS of the assignment.
1. Similarly modification agreements between obligor and assignor are also effective if the obligor did not KNOW of assignment
2. Note:  When the rights are assigned, the assigning party can receive no further benefit from those rights. (i.e. assignee can recover from assignor)
h. Assignment for Consideration includes a warranty by assignor that
i. Right assigned actually exists
ii. Right assigned are NOT subject to any defenses by the obligor
iii. Assignor will do nothing to impair the value of the assignment
iv. Note:  Assignor does NOT warrant what the obligor will actually assign.
i. Multiple Assignments
i. Gratuitous Assignments
1. General rule:  LAST assignee wins
a. Note:  gratuitous can be freely revoked!
2. Detrimental Reliance Exception – Not revocable if:
a. The assignee has relied on the assignment in a way that is reasonable, foreseeable, and detrimental. 
ii. Assignment for Consideration
1. General rule:  FIRST assignee for consideration wins
2. Exceptions:

a. A subsequent assignee will take priority if he (1) does NOT KNOW of the earlier assignment, (2) is the first to OBTAIN payment, a judgment, a novation, OR indicia of ownership
i. Note:  The first to NOTIFY is not part of the exception.
b. Detrimental Reliance – The assignee has relied on the assignment in a way that is reasonable, foreseeable, and detrimental. 
10. DELEGATION
a. Delegation – Transfer by a party to a contract of his duties or burdens under the contract to a third party who was not a party to the contract
b. Note:  Often a party makes both an assignment and a delegation at the same time.  
i. Delegates house painting job and payment from homeowner = Both
ii. Delegates house painting job and Delegator will pay delegatee himself = Delegation
c. Rule – Generally ALL contractual duties are delegable.
d. Limitations
i. The CONTRACT prohibits delegations OR prohibits assignments
1. The Bar uses the term "assignment" involving both and sometimes just a delegation. 
ii. Contract calls for VERY SPECIAL skills
iii. Person to perform contract has VERY SPECIAL reputation
e. What if the third party does not perform
i. Delegator ALWAYS remains liable  
ii. Delegatee liable only if he receives consideration from delegator party
1. Delegator may recover from the delegatee
2. Obligor may recover from delegatee as a third party beneficiary
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