Graham exam:  she is looking for definitions and precedents.  I.e., how will a new fact pattern be taken apart such that various torts can be argued and how will the courts respond to those argument (give favorable and negative precedents).

Dobbs and Hayden, Torts and compensation 4th ed (West, 2001)

CHAPTER 1:  Tort law:  aims, approaches, and processes

Torts:  defendant is in some way at fault because he intends harm of takes unreasonable risks of harm; harm that the law says is a "legal injury" must occur for the wrong to be actionable.  The wrong is often viewed a "morally faulty conduct" (4).


Questions:  what conduct counts as tortious or wrongful? did the conduct cause the kind of harm the law will recognize? what defenses can be raised against liability if the defendant has committed a tort?

strict liability: tort law imposes liability without fault (4-5)

risk distribution:  costs of paying damages spread out to customers, etc (5)

deterrence: does it really? or is it more like criminal law in not deterring?

tort trials must be governed by firm, but flexible rules.  Too much flexibility and the judge and jury can go mad; too little, and fairness and justice suffer (8).

Holden v. Wal-Mart


Holden sought damages for medical charges resulting from a fall in a Wal-Mart parking lot.  She sought at least $25,000.  Jury found these charges excessive because she would have likely needed the treatment eventually, and the fall only hastened it.  Award reduced to $6,000 and then jury held Wal-Mart only 60% liable, so award reduced further to $3,600.  Appellate court affirmed because "award [does not] shock the conscience for its excess or inadequacy." (11-13).

compensatory damages:  injured party must prove damages.  if proved, entitled to lost wages or earning capacity; medical or other expense; pain and suffering.  When these have a future dimension, the plaintiff can recover for reasonably proven future losses. (13).  These are measured by the plaintiff's loss, not by the size of the defendant's fault (i.e., if a minor negligence caused a huge injury, the plaintiff has a right to recover).

punitive damages: rarely awarded; awarded against wrongdoers who act mailiciously or willfully or wantonly cause injury.

in most litigations, losing party is not required to pay winner's attorney's fees.

negligence: "conduct that inflicts and unreasonable risk of harm upon others" (19). 


This is illustrated in the Estevez v. United States case (15-19).

CHAPTER 2: Reading Torts Cases:  trial procedures

(basically chapter one in the CivPro book)

Trials resolve two sorts of disputes, often at the same time:  disputes about facts and disputes about the law.

Motion to dismiss or Demurrer

Defendant believes that plaintiff has not stated a good legal case.  The idea is "Judge, take all the facts stated in complaint, assume they are all true, nevertheless, they do not show a valid legal claim."  Plaintiff often permitted to rewrite complaint.

Motion for Summary Judgment


This motion based on new facts that contradict claims; show there is no dispute on those facts; and showing that one these new facts, the law compels judgment for the moving party.  (Appropriate only when there is no room for dispute on the facts.)

Objections to evidence and Offers of evidence

Judge will exclude irrelevant or prejudicial information, but only if one of the attorney's raises the issue.  (These issues can often be points for appeal.)

Motion for a Directed Verdict


Normally made at end of plaintiff's proof and renewed after both sides have completed arguments.  MDV asserts that the proof offered by the plaintiff is legally insufficient to warrant a jury's verdict for the plaintiff.  A judge should deny this motion if there is any room for reasonable members of a jury to disagree.

Proposed instructions and objections to them


Instructions must accurately state the law and must not mislead the jury or mis-emphasize some element.  Lawyers must actively object to incorrect instructions.

Motion n.o.v.

Made after the verdict.  The legal issue is whether the evidence was legally sufficient for jury to reach the verdict that it did.

Motion for a new trial


Based on error during trial.  Or, new trial because verdict was wrong or the damages award was unconscionably high (or low).

CHAPTER 3:  Establishing a claim for intentional tort to person or property

§1. Battery


a. Fault must be established.  As Van Camp v. McAfoos shows, simply stating that an injury was done to you by another is not legally sufficient to bring a tort.


b. elements of battery.    Battery is not the intention to inflict personal injury, but rather an intention to commit an offensive contact (see Snyder v. Turk).  As defined in Cohen v. Smith, an offensive contact occurs when the contact "offends a reasonable sense of personal dignity" (from 2nd Restatment).  In Cohen, this is allowing a male nurse to see her naked body in violation of her religious beliefs.  Furthermore, there is no cause too trivial, so long as legal sufficiency is met, that should be excluded from the courts (see the battery by smoke in Leichtman v. WLW Jacor Communications, Inc.).  Furthermore, this case shows that a business in not liable for intentional torts of its employees when they give no benefit to the business.


c. Re-focusing on Intent.  Garratt v. Daily (43-46) broadens the def of intent to add that an offensive contact may arise from an act that is done "with knowledge on the part of the actor that such contact . . . is substantially certain to be produced."  In this case, that by moving a chair, a woman who normally sat in that chair was likely to fall.

NB:  doctrine of transferred intent: "one who intends a battery is liable for that battery when he unexpectedly hits a stranger instead of the intended victim."


Walker v. Kelly (48-49) establishes that a minor D cannot be liable for battery when intention is lacking, when immaturity prevents appreciation of risk of an act, and if resulting injury is not inflicted by design.

Respondeat superior: general rule that certain employers are responsible for torts committed by their employees committed in the scope of their employment.


Parents are not vicariously liable for their children's actions unless parent is an employer of the child (i.e., in a family store).  Parents are at fault if they incite child to commit tortious act.


Polmatier v Russ (51-54) found that even criminally insane people (and all insane people for that matter) can be held liable for intentional torts.  "Insanity is not, in itself, an excuse from tort liability."  Reason or rationality is not required for intent, for intent can be based on an irrational choice.


White V. Muniz (54-56) upheld notion that intention to commit offensive contact is key to proving a tort and that jury could rightly find that a woman with alzheimer's could not form the intention to commit an offensive act.

§2 – Assault

Assault refers to an act by the D that puts the P in apprehension of an imminent bodily touching that would be harmful or offensive.  This act must be intentional.  D must intend either 1) to put the P in apprehension of a touching that would could as a harmful or offensive under the battery rules, or 2) must intend some other trespassory tort, such as battery itself.  No actual touching is required.


Dickens v. Puryear (57-60) assault and battery can often inflict mental distress, which is also an actionable tort.  Court states:  "the nature of action is not determined by what either party calls it."


Alteiri v. Colasso (61-63) found that doctrine of "transferred intent" applies to assault as well as battery, in that if one merely intended an assault, if a bodily injury results to someone other than the person whom the actor intended to put in apprehension of bodily harm, it is a battery actionable by the injured person.

"Extended liability principle" – a tortfeasor is liable for all damages resultant from his act, not merely those intended or foreseeable.

§3 – False Imprisonment


actor must confine the D


must be confined within boundaries fixed by the actor, and D must be conscious 

of the confinement or is harmed by it (bad motive or offense is not 

necessary on the part of the actor)


Confinement can be done by physical barriers, but also threats (implicit or 

explicit) of physical force, or on a false assertion of legal authority to confine

False imprisonment is a trespassory tort, so the plaintiff can recover damages even if she sustains no actual harm.  [Also, if unaware of confinement and sustain actual harm, then false imprisonment actionable, but only if harm sustained.]


McCann v. Wal-Mart Stores Inc. (63-66) demonstrates all of the elements of the above definition.  

§4 – Torts to Property

A. Trespass to Land:  usually requires an intentional entry upon land of another.  This can be by personal entry or by causing an object (e.g., bullet) to enter the land.


-unintentional entry (e.g., car accident) followed by a refusal to leave the property 

becomes a trespass

-rights of landowner extends below the surface and to a reasonable height above 

land.

-intent to merely enter the land becomes trespass

-trespasser liable for damages even if no physical or economic harm is done


-if harm is done, damages are measured either by repair costs or by 

diminution of the value of the property caused by his act


-punitive damages awarded if trespass is deliberate or "malicious"


-extended liability: trespasser liable for damages even if he never intended harm 

and could not forsee it.

-limiting extended liability
-trespass is theoretically an invasion of one's right to possession, therefore a 

person leasing a property can sue for trespass.

B. Conversion of Chattels (aka: Trover):  D steals P's watch.  This is known as conversion, and D is the converter.  P can sue for the value of the watch at the time of conversion.


-there must be intent, though no requirement that D is conscious of wrongdoing.


-conversion might also be "substantial dominion" over the property of another 

(e.g., purposely destroying property you thought was your own but was really someone else's).


-this dominion should be extensive and serious, and harm and 

inconvenience done make the case for dominion stronger


-What can be converted?  In the past, neither land nor intangible property could 

be converted, but the rules have gotten more liberal.

-Serial conversions:  can sue all converters, but only collect once.

C. Trespass to Chattels:  intermeddling with a chattel of another person, and at times even dispossession, but something short of conversion.

§5 – Forcible Harms as Civil Rights Violations

These are civil rights claims brought under statutes or under the Constitution for direct invasions of the person, analogous to the direct invasions seen in trespassory cases like battery, assault, and false imprisonment.  Claims are normally filed under 42 USCA §1983.

Yang v. Hardin, US Court of Appeals, 7th Cir., 37 F.3d 282 (1994)

Held that Officer Hardin was guilty of violating Yang's 4th Amend and 14th Amend rights because he failed to intervene to stop the violations committed by his partner.  Ruling made on statutory grounds requiring police officers to prevent violations they observe other officers committing.

Many claims filed under §1983 could just as well be filed as torts in state court.  Advantages to filing under the federal code:


-claim permits suit in federal court; state tort claim ordinarily doesn't


-permits winning plaintiff to collect reasonable attorney's fees, whereas in state 

torts, each side pays their fees

-might avoid defenses or immunities that would defeat a common law claim

CHAPTER 4 – Defenses to Intentional Torts – Privileges

Most of the defenses listed in this chapter are affirmative defenses, meaning that D must raise the defense in the answer to complaint and the proof must convince the jury that the facts supporting this defense are established.

§1 – Protecting against the apparent misconduct of the plaintiff

A. Self-defense: one may use reasonable force to defend against harmful or offensive bodily contact and against confinement.  Depends on apparent necessity of self defense, not on actual reality.


-Person who is attacked is not required to retreat or otherwise avoid the need for 

self-defense. (Some states require reasonable retreat unless inside one's dwelling.)

-Excessive force is unreasonable force and D will be held liable for it.

-Verbal provocation is not enough to justify a physical response.

B. Defense of third-persons: in general, one may defend others as one is privileged to defend oneself.  

C. Arrest and Detention

Great Atlantic & Pacific Tea Co. v. Paul, 261 A.2d 731, Supreme Court of Maryland (1970)

Case clarifies definition of false imprisonment.  Maryland law allows a private citizen to detain persons if they are in the act of committing a felony or if the person believes that they had earlier committed a felony OR if the person has committed a misdemeanor in view of the citizen that amounts to disorderly, dangerous conduct disruptive of the public peace.  Exception:  a property owner can detain someone he believes has tortiously taken his property.  This is done at owner's peril, for if the detained person does not have any of owner's property, then detainer is liable for false imprisonment.

Restatement § 120 A allows one to detain for investigation for a short time, until the police can arrive, for example.  It does not include privilege to hold longer than necessary for investigation or for any other reason.

D. Defense and Repossession of Property

Katko v. Briney, Supr. Court of Iowa, 183 N.W.2d 657 (1971)

The use of force that might cause death or bodily harm is not permitted to protect property or chattels.  Moreover, based on law, tradition, and Restatement, one can only use such force against a trespasser if it is clear that the trespasser intends death or serious harm to occupants of property.

Brown v. Martinez, Supr Court New Mexico, 361 P.2d 152 (1961)

Use of firearms, even without the intention to harm another, to prevent trespass or prevent the commission of an unlawful act that is not a felony is not permissible.  The proportionality of response to the tortious act is always important.

Recapturing stolen chattels is only permitted if done immediately following the dispossession (e.g., chasing a robber from a store and getting back goods).  If one sees the robber a week later, he must contact police or sue in court.  Cf. one cannot use force to repossess an automobile and holder of car can defend it with reasonable force!

E. Discipline


Parents are permitted to discipline their children, through the use of force and confinement.  The legal limits on these are not always clear.  People who are not parents but are in charge of the children enjoy a similar, though narrower privilege.

F. Observing privileges


Note that many common law torts can be defended by reasonableness and degree.  E.g., was a self-defense response reasonable?  was the corporal punishment inflicted on a child of a minor degree?  was detainment brief or was it false imprisonment?

§2 – The Special Case of Consent

Consent is limited by power relationships that may impair one's exercise of free will (e.g., one's employer asking for sex).

A. Incapacity of an adult P renders consent ineffective only if the impairment substantially prevents P from weighing harms and risks of harm against benefits flowing from the consent.

B. P's incapacity does not render P's consent ineffective unless the D has knowledge of that incapacity.

C. Exceeding a level of given consent can lead to liability for a tort.  But, in the case of a surgeon expanding an operation to address an unforeseen problem, consent can be automatically extended.

-Informed consent:  people must know all risks involved (in an operation, for instance) before they can make a binding consent.

-Substituted consent:  when can the consent of another replace the consent of a mentally competent adult?

-Incompetency:  Normally defined as people who are not able to manage their own affairs.

-One cannot consent to a crime, therefore liability exists.

Basis of Tort law:  protect inviolability of the person and protect the inviolability of the person's property.

§3 – Privileges not based on Plaintiff's conduct (i.e., created by courts for policy reasons)

1. Arrests and searches:  police may not invite third parties (e.g., the media) to observe these activities and cannot cover news in absence of the landowner's consent.

2. Public rights: places open to the public cannot restrict access based on race or gender; privileged to engage in political campaigning inside a shopping mall.

Surocco v. Geary, CA Supr Court (1853), 3 Cal. 69

Held that the normally tortious act of destroying another's property does not fall under that category when the destruction was carried out in what was deemed a necessary action in the hope of saving human life by stopping a conflagration.  D blew up P's house in an attempt to stop a fire.

Wegner v. Milwaukee Mutual Ins. Co., Sup Court of Minnesota, 479 N.W.2d 38 (1991)

Held that damaging a citizen's property during the legitimate use of police power requires, under the Minnesota Constitution art I, § 13, that the police reimburse that citizen for the costs of repairs.  §13: "Private property shall not be taken, destroyed or damaged for public use without just compensation, first paid or secured."  Moreover, the 2dRT states that "one is privileged to enter land in the possession of another if it is or can be reasonably believed to be necessary to avert an imminent public disaster."

Policy; indiv citizens should not be forced to bear public burdens alone.


Why are the holdings different in these two case? Surocco decision is based on 

public necessity and natural law. While the Wegner decision is based on a Minnesota constitutional provision.  The constitutional provision is based on fairness:  "is it fair to allocate the entire risk of loss to an innocent homeowner for the food of the public?"  Both cases based on public necessity.

Vincent v. Lake Erie Transportation Co., Supr Court of Minn, 124 N.W. 221 (1910)

Held that unless damages to a dock are caused by act of God or inevitable accident or the dock itself had to be destroyed because it menaced the life or property of a person then the shipowner whose ship thrashed against the dock during a storm is liable for those damages.  Despite raging storm, the ship owner performed a calculus to protect his ship at the expense of the dock and therefore needs to compensate the dock owner for damage to his property. [tort here is trespass]  D has raised a private necessity defense.  Private necessity privileged the trespass because in these circumstances, reasonable people probably would trespass, but we will not make P absorb the costs.

Subtopic 1: The Prima Facie Case

CHAPTER 5 – The Prima Facie Case for Negligence

Institutions and Elements of Negligence


1. litigation finance: the attorney fee. (contingencies require large damages for 

pain and suffering, or else lawyers would stop taking cases)


2. liability insurance: normally too low to cover serious injury


3. the role of settlement

Assessing Responsibility: a major task for negligence law


1. Fault


2. Causation: harm must be caused in order to bring a negligence claim


3. Fixing the scope of responsibility: which harms can be attributed to D's 

negligence


4. A duty to take responsibility.

General formula for Negligence Cases:


- D owed P a legal duty


- D, by behaving negligently, breached that duty


- P suffered actual damage


- D's negligence was an actual cause of this damage


- D's negligence was a "proximate cause" of this damage

The General Duty of Care


"Exercise the care that would be exercised by a reasonable and prudent person under the same or similar circumstances to avoid or minimize risks of harm to others."

Stewart v. Motts, Sup Ct of Penn, 654 A.2d 535 (1995).  Case regarding due care or prudent person standard.  Court held that there is only one "standard of care" in negligence cases, that of "reasonable care" and stated in R2dT §298: "the care which it is reasonable to require of the actor varies with the danger involved in his act and is proportionate to it.  The great the danger, the greater the care which must be exercised."  There was not, as the appellant hoped, a higher standard of care ("extraordinary care") which would make the D liable for burns suffered when gasoline poured into a carburetor exploded when D turned car on.  What is "duty owed" by D to P is what the jury will decide using the reasonable care standard.

Lyons v. Midnight Sun Transp Servs. Inc, Sup Ct Alaska, 928 P.2d 1202 (1996).  Held that instructing a jury on the "sudden emergency doctrine" (i.e., when confronted with a peril not caused by one's negligence, one is not expected to exercise the same judgment and prudence that the law requires in calmer, more deliberate moments) was normally useless and potentially confusing.  It adds nothing to established law that one must act reasonably "under the circumstances" (be they emergency or calm).  [P's wife pulled into traffic and was hit by D's truck and killed.  P was actually negligent in cause of accident, though D was negligent by speeding, but not a legal cause of P's death.]

Creasy v. Rusk, Sup Ct of Indiana, 730 N.E.2d 659 (2000):  According to R2dT, people with mental disabilities cannot be ascribed volition or "fault" but may be held liable for torts upon public policy considerations.  Policy in this case was that since 1970s, Indiana had increasingly integrate mentally disabled into society.  Consequently, they should be treated as non-disabled and held liable for actions.  However, in this case, the P was a caregiver and knew D to be a combative Alzheimer's patient and so could not claim damages because in this situation, the legal duty to exercise care was a one-way street.

R2dT: Lists public policy reasons for holding disabled to same standard:


1. allocates losses between to innocent parties to the one who caused the loss


2. provides incentive to those responsible for disabled to restrain their behavior


3. removes incentive to fake a disability to remove liability


4. avoids judicial problem of identifying and certifying disabilities (which are not 

always obvious)

5. forces people with disabilities to pay for damages if they are to live in "the real 

world"

One with more experience with a particular piece of equipment or behavior can be held to a higher standard and jury instructed such (Hill v. Sparks, p. 119-120).

Robinson v. Lindsay, Sup Ct of Wash, 598 P.2d 392 (1979):  Two boys riding on a snowmobile, they crash, one boy losses a thumb.  Driver sued for damages.  Can a minor operating a snow mobile be held to an adult standard of care?  Court holds that when a child is engaged in an activity that is inherently dangerous, such as operating a motorized vehicle, he should be held to an adult standard.  To prevent public hazard as well.

Specification of Duties – Negligence as a Matter of Law

Chaffin v. Brame, Sup Ct of NC, 64 S.E.2d 276 (1951):  P sued D for parking truck on road which P hit when blinded by oncoming car.  D accused P of contributory negligence.  Jury held for P.  D appeals.  Held:  rule that a nocturnal motorist must be able to stop within distance of his lights is a rule that cannot always be applied on facts.  P cannot be held responsible for contributory negligence for hitting an object left in a traveled portion of the highway not illuminated by his own or any other lights.  This rule cannot require a nocturnal motorist to be infallible.

Negligent as a "matter of law" means that a reasonable person could not find otherwise than a person was negligent, and so court directs a verdict against that person.

Violation of statutes is, subject to some qualifications, negligence per se.


Tedla v. Ellman, Court of Appeals of NY, 19 N.E.2d 987 (1939): D strikes P and brother.  Kills brother and is convicted of negligence.  D admits negligence, but appeals asking that P be held liable for "contributory negligence as a matter of law."  Ps had violated statute against walking with flow of traffic, however, had they walked with traffic, may have exposed themselves to greater danger of heavy traffic in that direction.  Statute may be violable in unusual circumstances if those circumstances tend to endanger life and limb. 

R2T §288A:  Negligence can be excused if:


a. violation is reasonable because of actor's incapacity


b. neither knows nor should know of the occasion for compliance


c. he is unable after reasonable diligence or care to comply


d. confronted by emergency not due to his own misconduct


e. compliance would involve greater risk of harm to the actor or to others

Impson v. Structural Metals, Inc, 487 S.W.2d 694, Sup Ct of Texas (1972):  If a statute is violated and the violation can be excused (see list above), then one cannot be held liable for negligence.  In this case, D illegally passed a car resulting in a fatal traffic collision.  As he had received legal notice (a sign) of the upcoming intersection and willfully entered into his illegal traffic maneuver, he was guilty of negligence as a matter of law and the trial court correctly entered a direct verdict.

 Rudes v. Gottschalk, 324 S.W.2d 201, Sup Ct Texas (1959): Children cannot be held to the negligence per se standard in Texas.  Below the age of 7, there can be no negligence; above the age of 14, he should be held to adult standard.  Between those ages, it is a matter for the jury to decide.  Directed verdict of negligence per se is overturned.

-If a statute does not provide for negligence, then a P can always default to a common law standard of reasonable and prudent person.

Wright v. Brown, Sup Ct of Conn, 356 A.2d 176 (1975): P alleged statutory negligence because D (dog warden) released a dog prior to legal quarantine and it bit her.  Court says two conditions must be met before statutory negligence is actionable: 1) P must be in the class of persons protected by the statute and 2) injury must be of the type which the statute was intended to prevent.

CHAPTER 6 – Negligence: The Breach or Negligence Element of the Negligence Case

1. Breach:  Assessing Reasonable Care by Assessing Risks and Costs

Steps in finding negligence (use on exam): 1) D owed a legal duty to P; 2) did D breach that duty by failing to exercise the care required; 

In evaluating cases:  1) does the court state an appropriate factor in determining liability?



        2) does court state test or factor fully and technically or only the gist?




3) did court apply test appropriately to facts?

negligence entails overt behavior that creates risks a reasonable person would avoid (i.e., no such thing as mental negligence; it takes an act)

Indiana Consolidated Insurance Co. v. Mathew (1980):  D not liable for causing fire in garage.  He filled gas tank with filter (prudent).  He started mower in a garage (common and ordinary to start vehicles in garages).  He didn't push flaming mower out of garage for fear it would explode and injure him (human life valued above property; he acted under his best judgment when confronted with this sudden emergency).  No cause for negligence based on facts.

Stinnett v. Buchele (1980): Is P liable for negligence for "failing to comply with occupational and health regs and for failure to provide safe work environment," when D, hired to fix and paint barn roof, fell and injured himself?  Court agrees that D had these duties to P.  D was never asked to provide safety harnesses and, as he was not an experienced painter, did not know to provide them.  Moreover, no employer is req to provide an absolutely safe environment. Therefore, no facts to evaluate a claim of negligence.

Bernier v. Boston Edison Co (1980):  Old lady lost control of car.  Inter alia, knocked over power pole and crushed legs of one P and broke skull of other.  Both lady and Edison (for design of pole) found negligent at trial.  Edison held negligent for failing to design poles for pedestrian safety when the foreseeable (and apparently common) occurrence of a knocked down pole happens. Edison appealed.  Court says no designer is req to make or use a wholly accident-free product, but Edison did not appear to consider safety of pedestrians or motorists at all.  Judgment affirmed as there were many bases on which the jury could legitimately find negligence. 

United States v. Carroll Towing Co. (1947): Barge broke away.  Towing company found negligent.  Was owner of barge negligent for not having person on board the barge?  Depends on the circumstances.  In this case, court held that person should have been on board during daylight hours; therefore, owner of barge partially negligent.  Circumstances should be applied to B <PL (Burden on D, Probability of harm, Size of Injury from harm).

in negligence case, P must point to a specific act of negligence and then identify a specific safer conduct to be pursued.  Court will then want to know how much safer and how must costs the alternative.

Applying the risk-utility formula (pp. 150-152)


1. estimating risks


2. estimating costs or benefits

Gift v. Palmer sup ct of Penn (1958):  Despite clear evidence of injury and clear evidence that D was likely involved, if no one sees accident or can describe how D was driving prior to hitting a boy, there is no case for negligence.

Upchurch v. Rottenberry sup ct of Mississ (2000):  when facts of a case (in this case a wrongful death suit involving allegations of drunk driving) can reasonably lead to several conclusions, jury (or bench) as fact-finder has discretion and appeals court can rarely overrule a judgment based merely on disputed facts.  

b. Evaluating Conduct

Thoma v. Cracker Barrel Inc (1995):  Woman slipped and fell.  Claimed it was on a liquid on the floor.  Trial court gave D a summary judgment.  Appeals court said that facts could favor P and remanded for jury.  [moral:  if facts could at all favor the loser in a summary judgment, then sum jud incorrectly given]


In slip and fall cases, P must show that D "either created a dangerous condition or had actual or constructive knowledge of a dangerous condition" or was negligent in failing to discover and remove the condition.

Evidence that D violated customary safety precautions of the relevant community (eg, restaurateurs) is usually sufficient to get P to jury.  Custom   can show that harm was foreseeable, prove D knew or should have known of risk, safety precaution was feasible.


J. Holmes: "What is usually done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not." [i.e., custom can assist our analysis, but reasonable and prudent standard is final arbiter]


McComish v. DeSoi (1964):  Safety manuals can be admitted into evidence to provide evidence as to how people commonly do a certain thing.

The T.J. Hooper (1932):  Court stated that despite radios not having been widely adopted by tugs, if radios had been on tugs, they would have heard weather report and not put out to sea and lost their cargo.  "Courts must in the end say what is required."

4. Proving UnSpecified Negligence: the special case of Res Ipsa Loquitur
"the thing speaks for itself": the mere fact of the accident provides a prima facie case for negligence; the doctrine of presumptive negligence.

Byrne v. Boadle England (1863):  barrel of flour fell on P; he was walking by a flour store, no other barrels of flour nearby.  Seems like D must be negligent.

Valley Properties v Steadman's Hardware (1992): RIL can be claimed when 1) event ordinarily does not occur in the absence of negligence; 2) other responsible causes including P and 3rd parties are eliminated by the evidence; 3) indicated negligence is within scope of the D's duty to P.

Eaton v. Eaton (1990):  Application of RIL means that P will survive a summary judgment for D and case will get to jury who can decide on the facts.


Judge normally instructs jury that RIL creates a permissible inference on negligence that the jury may draw if it wishes.  Some courts, however, say that RIL creates a "presumption" of negligence.  In such a case, it becomes D who has burden to show that he is NOT negligent.


Apply RIL when 1) accident ordinarily does not happen unless someone was negligent; 2) instrumentality or agent  which caused the accident was under the exclusive control of D; and 3) circumstances indicate that accident not caused or contributed to by the injured person or a third party. [i.e., it is not the accident itself, but the circumstances around the accident that justify the application of RIL doctrine]

b. Attributing the Fault to Defendant Rather than Others

Giles v. City of New Haven (1994): Elevator operator injured and sues Otis.  Otis won a directed verdict that operator totally at fault.  Sup Ct affirms appellate decision that a jury should have heard the case and been allowed to hear RIL instruction re: D's maintenance of elevator. Modifies part 2 of RIL def.  from "exclusive control of instrumentality of the harm" to simply "the D is under a duty which he cannot delegate to another."  Court also found that even in a comparative liability situation, RIL can apply to a case even where the P's negligence contributed to the injury.  

 [i.e., RIL is now used to indicate that it was probably the D's negligence which caused the accident]

Slip and Fall cases reject use of RIL.

c. Is negligence more probable than not?

Warren v. Jeffries (1965):  Car rolls backward for mysterious reason killing boy.  Mother sues D for negligence in not setting brake and engaging transmission.  No evidence of this, and car not examined after incident.  What caused car to roll backward is therefore "pure speculation."  RIL is not applicable.

Widmyer v. Southeast Skyways, Inc (1978):  RIL normally applicable to airline cases, though not always if circumstances intervene (e.g., weather, terrorists).  Also, facts can remove need for RIL, that is, when the evidence provides a "complete explanation" for the accident, courts refuse to apply RIL.

CHAPTER 7 – Harm and Causation in Fact

1 Actual harm

Copeland v. Compton (1996):  P's appeal from judgment against them and say trial court should have granted them a new trial due to "lack of probative facts to support jury's verdict."  Judgment of trial court affirmed.  Defines liability as "when there is a duty, breach, and causal connection between the conduct of the D and the resulting injury of the P."  Whereas negligence is simply duty and breach!  In this case, injuries to P may have existed prior to car accident; therefore, no proof of causality.  "If negligence causes no actual damages to P, then D is entitled to the verdict."

2. Cause in fact


a. But-for test of causation – "but-for D's conduct, the injury would not have 

occurred" (a counter factual test)

Salinetro v. Nystrom (1977): P was x-rayed by D when P was unknowingly pregnant, though D never asked about last menstrual period.  P sued D for malpractice.  Because P admitted that she did not know she was pregnant and would have said "no" had she been asked, her point is without merit (i.e., fails but-for test)


b. Problems With and Alternatives to But-for Tests



i. liability of two or more persons



ii. substantial factor test

But-for can be transitive, that is, if A does something, and B comes along and, because of what A did, B is harmed and B causes harm, but-for negligence may apply to both incidents (p.195n1).

If two tortfeasors cause separate injuries to a single person, then there is not fault apportionment (i.e., joint and several or several) because each injury can be attributed to a single cause (p.195n2)  More good fault apportionmate teasers on p.196.

respondeat superior i.e., employer liable for employee (cf. vicarious liability)

Landers v. East Texas Salt Water Disposal Co. (1952):  P owned private fishing lake.  D's pipeline ruptured and poured salt water into lake killing fish.  Also accuses an oil company of causing same problem on or about the same day.  P alleges both D's were negligent.  Court:  Used to be that one can't bring an action for tort damages against two D's when they acted independently and/or had no conspiracy between them.  Therefore, each D is only responsible for the damages he is found to have committed.  (only several liability, not joint and several).  Court finds this causing inability to recover.  From now on, they say when two or more wrongdoers join (even involuntarily) to produce an indivisible injury – i.e., not apportionable – then joint and several liability with apply.
Anderson v. Minneapolis, St. Paul & Sault Ste. Marie Railway (1920): fire started by train engine raced toward P's house.  It there joined with other natural fires and house was burned.  Court wants jury to use substantial factor test.  D still found liable because cause cannot be separated.  (If fires had both been started by engines, then both engines would be liable under joint and several; therefore, this doctrine applies when one fire is unknown, but obviously there is only one D to recover from in this situation.)  [That is, the fires were "duplicative" causes (p.199n3).]

Rule:  apply substantial factor test.  If test met, then tortfeasor is jointly and severally liable.

c. Proof:  What was caused?

Dillon v. Twin State Gas & Electric Sup Ct NH (1932)

Procedure:  Motion for directed verdict denied.  Jury could not reach a conclusion.  D appealed denial of directed verdict to the Sup Ct.  Held:  trial court affirmed.

Facts: Boy climbing on steel bridge electrocutes himself when he grabbed an uninsulated wire maintained by the D.

Reasoning: If boy would have died from fall anyway, then no liability.  If boy would only have been maimed by fall, then electrocution took away his potential earnings (as a cripple).  If boy somehow could have recovered balance had wire not been there, then full recovery.  All these are issues for a jury.

Summers v. Tice CA SupCt (1948)

Procedure: Ds appeal from judgments against them for personal injury.  Trial court found Ds negligent and P had no contributory negligence.  Held – judgment affirmed.

Facts: Three men quail hunting.  Ds shot at bird and shot went in direction of P, whom they could clearly see.  Some shot hit P in right eye and face.  Main issue:  from whose gun did piece of shot come that pierced P's eye.

Reasoning:  Past holdings have made all shooters liable, even when only one could have caused injury.  Furthermore, if P had to prove from whom the shot came, it would be impossible and exonerate both Ds.  Therefore, the requirement of the burden of proof must shift to Ds, should either wish to be exonerated. 

Wollen v. Depaul Health Center Sup Ct Missouri (1992)

Procedure: Trial judge dismissed suit for not stating a claim.  P appeals.  Held: allegations not sufficient to show D's alleged negligence was cause of Mr. Wollen's death. But, negligence may have caused Mr. Wollen to miss a "chance at recovery."  Trial verdict is therefore vacated and remanded.

Facts: Widow sued alleging doctor's failed to diagnose her husband's gastric cancer correctly, and if they had, he would have had a 30% survival rate.

Reasoning: Still, there are compelling reasons for granting compensation.  Proper medical procedure gives patients a chance at recovery where there used to be no chance.  In this case, the harm suffered was not the loss of life and limb but the loss of the chance at recovery.  The court recognizes "a cause of action for lost chance of recovery in medical malpractice cases."

Fennell v. Southern Maryland Hosp. Center, Inc. Ct of Appeals of Maryland (1990)

Procedure:  Fennell brings suit of negligence on behalf of dead wife.  Held: court refuses to adopt "loss of chance" standard for awarding damages and asks legislature to pass a law if it wants this.

Facts: Woman admitted to hospital with headache.  Doctors did not diagnose her meningitis or treat it properly.  If it had been treated properly, she would have had a 40% chance of survival.

Reasoning: Court argues that where a survival possibility is less than 50%, the burden must be on the P to prove by preponderance of the evidence that "it is more probable than not that a D's act caused his injuries."  Court is unwilling to relax the rules of causation.  Loss of "chance of survival" is not compensable unless death ensues.  Therefore, it seems to the court that the real injury is death.  Moreover, "loss of chance" damages for negligence should also be awarded when patient recovers.  Because we award them only after death, we are, in effect, saying that the negligence is possibly the cause of death.  In traditional torts, if chance of survival 51%, then negligence can be said to cause death; if survival chance 49%, then negligence can not be said to be primary factor and thus no recovery.

[NB: these two cases represent a fork in the law; there is no consensus on whether or not this "value-of-the-chance" approach will become universal – know the arguments for both sides.  Also see p211n11, 212n14.  Value-of-the-chance has been almost exclusively applied to doctor-patient cases.]

Alexander v. Scheid Sup Ct Indiana (2000)

held that if a P seeks redress specifically for a decrease in chance of survival (note P still alive) due to negligence on following up on analysis of x-rays for a cancerous mass, rather than the ultimate outcome (i.e., death) causation is certain.  What is left for the courts to determine is the valuation or quantification of the injury.

CHAPTER 8: NEGLIGENCE: THE SCOPE OF RISK OR "PROXIMATE CAUSE" 

REQUIREMENT

If D's negligence is a cause in fact of harm but it was not foreseeable, then it is not a proximate cause.

Medcalf v. Washinton heights Condo Assn (2000):

Procedure: Trial jury found D's negligent in failing to maintain the buzzer system only.  D's appeal, claiming trial court should have granted directed verdict.  Appeals court agrees and reverses trial verdict. 

Facts: P in parking garage.  Electric buzzer system to let her in failed.  Before someone could come down to let her in, she was attacked by a man and injured. 

Reasoning: Using def of proximate cause:  "an actual cause that is a substantial factor in the resulting harm".  Ask this question: "whether the harm which occurred was of the same general nature as the foreseeable risk created by the D's negligence."  D's could not, as a matter of law, foreseen that a negligently maintained intercom would provide opportunity for a violent assault on their property.  i.e., the assault was not "within the foreseeable scope of risk."

Palsgraf v. Long Island RR (1928)

Procedure: P sues for injuries from falling scales.  Trial court found for P.  Appellate court found for P.  Sup Ct held: reversed held for D. 

Facts: Man jumps onto departing train, conductors help him aboard, he drops a package containing fireworks which then explodes.  Explosion knocked down some scales which hit P. 

Reasoning: P's injuries not within the scope of risk of conduct by railway conductors.  They had no notion that a plain package contained explosives.  "Negligence is not actionable unless it involves the invasion of a legally protected interest, the violation of a right."


Dissent: 1) Duty runs to the world at large and negligence toward one is negligence to all; 2) liability is limited by proximate cause, not by defining the scope of duty or negligence; 3) Proximate cause is determined by several factors, not by the scope of the D's negligence.  "Proximate cause is something without which the event in question would not have happened.  Court must ask, was there a natural and continuous sequence between cause and effect (i.e., substantial factor)."

Rescue doctrine:  when D's negligence causes injury to A, if B comes along and tries to save A and is injured in process, then D is also liable for B's injuries.

Hughes v. Lord Advocate (1963)

Procedure: Lower court held for the D.  Appeals court held for P.

Facts: Boy's played in open manhole.  Latern broke, paraffin escaped, vaporized, and caused a huge explosion and fire.  One boy then fell into hole and sustained burns as he tried to climb back out.

Reasoning: Although the explosion of vapor was unforeseeable, the lamp was a known dangerous element.  "This accident was caused by a known source of danger, but caused in a way which could not have been foreseen, and that affords no defense."  If a foreseeable injury occurs in an unforeseeable manner, that is "an immaterial event in the chain of causation."

Doughty v. Turner Manufac (1964): 

Procedure: Trial held for D's.  Appeal held for D's.

Facts: Protective gear fell into molten liquid.  After a few moments, it exploded and gushed hot liquid on P.   

Reasoning: While splashes from objects falling into liquid were foreseeable and should have been guarded against, the heat combining with the object to release hydrogen and oxygen and create water that became steam and exploded was not foreseenable.  The water formation was "the intrusion of a new and unexpected factor."

b. Is harm outside the scope of risk because its extent is unforeseeable?

c. Is harm outside the scope of the risk because it results most directly from an act of an intervening person or force?

Derdiarian v. Felix Contracting Corp (1980)

Procedure: P sues for unsafe worksite.  Trial court found in favor.  Appeal affirms.

Facts: D forced P, against his wishes, to set up a kettle of boiling liquid in what P claims was an unsafe manner. D severely burned when car crashed into kettle.  D argues this was a "freak" accident that was unforeseeable.

Reasoning: P needs to show that D's negligence was a substantial cause of the events which produced the injury, not that the manner in which the accident happened or the extent of injuries were foreseeable.  A 3rd-party intervener may break the chain of causation if that intervention is "1) extraordinary under the circumstances, 2) not foreseeable in the normal course of events, or 3) independent of or far removed from the D's conduct."

Sheehan v. City of New York (1976)

Procedure: Trial judge set aside verdict against transit authority and assessed damages only to NY city.  Appellate court reinstated both verdicts.  SupCt 

Facts: Bus doesn't pull over all the way at a stop.  This is a violation of traffic regulations.  A sanitation truck operated by NY city plowed into bus.

Reasoning: Bus was in a place it had a right to be, for if there had been no passengers wanting to board or alight, it would have been in the exact same spot when hit.  Therefore, sanitation truck was, as a matter of law, the sole proximate cause of the injuries and that the bus merely furnished the condition for the occurrence of the event, rather than one of its causes. (Bus driver was negligent, but not held liable.  Bus was fortuitously in position where it might have been for another reason other than letting off passengers.  Moreover, anyone else could have been in the buses position when the negligence of sanitation truck occurred.)

Ventricelli v. Kinney System Rent a Car (1978)

if D's negligence could have led to the harm, but the harm occurred in a location or a manner not dictated by the negligence, then D not liable.  In this case, rental agency let out a car with a defective trunk.  P was in a parking space attempting to repair.  Man crashed into car and injured P.  Had P been forced to repair car in a dangerous area (side of a road) then agency liable.  In this case, P was in a situation that he might have been in without the negligence of the rental car agency.

[seems like he wouldn't have been standing in front of car trying to fix it, though, even if he may have been parked in a parking stall]

Marshall v. Nugent (1955)

Procedure:  Jury found against truck driver, who appeals on ground that he was not the proximate cause of P's injuries.  Appeal:  held that jury had right to find as it did; no lack of negligence as a matter of law.  Affirmed.

Facts: P was passenger in Harriman's car.  It skidded off icy road when he couldn't avoid a truck driving partly in his lane.  Truck driver stopped and helped pull car back onto the road.  While this going on, P went to road to warn approaching motorists.  Before P got to top of hill, another car driven by Nugent, swerving to avoid parked truck, hit P.  P sued Nugent and truck driver.

Reasoning: Proximate cause liability must be based on foreseeable harmful consequences that result from a risk, thus rendering D's conduct negligent.  We still have flexibility in defining what is a risk in each particular fact pattern.  Steps:  1) cutting corner with truck was negligent and Harriman's car swerved off road 2) although negligent act over, the final consequences had not yet been realized, 3) realized when Marshall was struck.

Rule:  Original negligent tortfeasor responsible for all consequences and subsequent injuries until P has reached a place of safety or has returned to a state of normalcy. [cf. Anaya]

Termination of risk (244-245)


-i.e., a negligent act is no longer the cause of a harm when there is another act that breaks the causal connection; e.g., man leaves blasting caps out where children can find them; a boy picks them up and his parents know what he has found, but do not make him get rid of them; a friend of boy blasts off a hand; parental toleration of risk held to break the chain and originally negligent man not liable.


-idea emphasizes that P had already reached a position of "apparent safety"


Policy issue:  safety incentives give the second tortfeasor incentive to remove the risk, for if he does not and an injury results, then the 2nd is wholly liable while original tortfeasor is untouched.  This, however, minimizes the incentive to first tortfeasor to not create the hazard in the first place.

Anaya v. Superior Court (2000)

Original tortfeasor is liable for injuries or death sustained during transportation to and administration of medical care.  Reasoning:  harm was foreseeable as result of breach of duty, so the person who was negligent bears liability for all harm flowing from negligent act.

Arguing liability:


1. principle or policy (e.g., scope of risk)


2. facts fit into a rule (look out, a single fact may throw off the rule)


3. analogy or distinction to cases

CHAPTER 9: DEFENSES TO NEGLIGENCE

D has burden of proving affirmative defenses.

I. Contributory Negligence: the CL rule

Butterfield v. Forrester (1809)

Procedure: Verdict for D because P did not exercise due and reasonable care

Facts: Guy ridding a horse crashes into an obstruction in road and injures himself.  P shown to have been riding at a violent pace; D showed that if he had ridden at a normal pace, he could have easily avoided obstruction.


Butterfield was the source for the rule of contributory negligence.  In the early days, this was an all-or-nothing defense.  even a relatively minor failure by P could bar recovery, so long as D's conduct fell short of a reckless or wanton act.

II. Contributory Negligence: Adopting Comparative Fault Rules to Permit Recovery

A. some jurisdictions simply reduce the award by proportion of P's contributory negligence (known as pure comparative fault system)

B. other jurisdictions permit recover on proportion so long as the P's contributory negligence is not equal to or greater than that of D (known as modified comparative fault system)

Contributory negligence determined by a jury using the reasonable person standard.

Wassell v. Adams (1989)

Procedure:  Suit alleges negligence in failing to warn P of danger and failing to protect her from assault.  P alleges post-traumatic stress and decreased quality of life because of this incident.  Jury found negligence, but said that P had been 97% negligent and so was awarded only $25k from a total of $850k awarded.  P appeals the finding of such massive contributory negligence.  Held:  affirmed.

Facts:  P stayed at hotel by herself in order to look for an apartment for her future husband.  Although owners of hotel knew of crime risk in nearby neighborhood, especially to females, and hard warned guests in the past, they did not warn P.  She willingly opened door to a man who entered her room.  She did not at first suspect much, but eventually got scared.  But she could not escape being raped.  Rapist never prosecuted, but P filed suit against owners of the hotel. 

Reasoning:  Assigning fault is based on cost of avoiding negligence.  If both people are equally at fault, then it would have cost each the exact same amount to avoid the trouble.  [compare this reasoning to the B<PL of Carroll towing]  Appeals court thinks that D's were more than 3% negligent, but they cannot overrule a verdict unless they were convinced the judge permitted a verdict against the clear weight of the evidence.

R3T on Apportionment of Liability

Factors for assigning responsibility include:


a) the nature of the person's risk-taking conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by the conduct


b) the strength of the causal connection between the person's risk-creating conduct and the harm


-Examples of factors: each person's abilities and disabilities, etc.  Factors may be necessary to assign percentages of responsibility, but may not be a necessary element for proving a particular claim or defense.

The term is "assigning responsibility" because it is a more general term.  A fact-finder cannot assign percentages of "fault", "negligence", or "causation". (p.260)

Rescue doctrine:  contributory negligence doctrine is incompatible with rescue because a rescuer cannot be charge with contributory negligence unless the rescuer acted especially recklessly.  This is for policy reasons promoting society's members to rescue each other.

Res Ipsa under comparative fault:  application of rule not barred if P at fault, but P's fault will be used to reduce P's recovery.

III. Traditional Exceptions to the Contributory Neg Bar in Comparative Fault Regime


A. Last clear chance or Discovered peril



-under traditional law held that if D should have discovered the P's peril 

by use of ordinary care, it gave P full recovery even if P had earlier been negligent

-most states going to comparative fault have abandoned this doctrine, as it was seen as helping P's in a system that normally barred recovery when a P was negligence at all


B. D's reckless or intentional misconduct



-a D's utter indifference to safety of others meant that even if P was 

contributorily negligent and would normally be barred any recovery, the reckless D would be liable for full damages

-R3T takes no position on whether P's comparative fault reduces recovery against an intentional tortfeasor


C. P's illegal activity



-Barker v. Kallash:  if P's loss results as a direct result of his knowing and 

intentional participation in a criminal act he cannot seek compensation for the loss


(not applied across the board; e.g., speeding not a bar to recovery 

in auto accident; being shot negligently by a cop after committing a crime, etc)

IV. Causation and Comparative Fault


A. Negligence or fault not a cause in fact or proximate cause



1. P's non-causal fault: i.e., P commits negligence at time of harm, but it 

has no bearing on harm sustained.

2. D's non-causal fault: if D's negligence is not a cause of P's harm, the 

claim is dismissed.

3. P's fault as superceding cause: typically a knowing act by which the P 

disregards risk created by D


B. Causal Apportionment and Comparative negligence (Minimizing Damages)



1. P required to take reasonable efforts and expenses to prevent further 

harm following D's negligence: e.g., if foot hurt, P must have it treat by a doctor; if foot later needs to be amputated do to P's lack of care, then D is not liable for that portion of the damages 

2. R3T – does not bar recovery for a part of the damages as above; it converts the entire issue into a comparative fault case (p. 268)

V. Allocating All Responsibility to D


A. Allocating Respon to Protect P from P's own fault


Rule: when the D undertakes to protect the P from her own fault or when the law 

imposes such a duty, the entire responsibility for care by definition falls upon the D and the P's fault cannot be held against her [i.e. non-negligence per se !!!]


This Bexinga rule normally applies when D imposes risk upon P, but the P's fault imposes no similar risk upon D (i.e., the risks are not reciprocal or mutual).

Bexiga v. Havir Manuf. Corp (1972)

Procedure:  Trial court dismissed after P's case because it seemed that he was contributorily negligent and the proximate cause of his injury.  Appellate court affirmed.  NJ Sup Ct reversed and called for a new trial.

Facts: Minor employee crushed hand in drill press.  Sued drill press maker. 

Reasoning: P's expert said the punch press had no safety equipment and amounted to a booby trap.  Expert says that industry had two safety devices that it used (custom).  Court says that this is a case where contributory negligence should not be allowed as a defense for D because D's lack of installing safety devices enabled P's contributory negligence.

McNamara v. Honeyman:  held that because a mental patient was in a hospital whose duty was, among other things, to prevent self abuse, the P could not be held contributorily negligent for hanging herself.


Worker's comp also rejects contributory negligence when worker injured on the job, in exchange it limits workers award to specific benefits.


B. Rejecting Comparative Fault Reductions to Protect P entitlements. 

Leroy Fibre Co. v. Chicago M & St P Ry (1914)

Procedure: Trial jury agreed with contributory negligence defense and found for D.  US Supreme Court held that contributory negligence defense was invalid.

Facts: P stacked flax about 75 feet from RR.  P alleges that RR negligently allowed sparks to burn the flax.  RR says P was contributorily negligent. 

Reasoning:  One should be able to use one's property without subjecting it to the wrongful use of another.  An entitlement.


Dissent: suggests that if flax placed extremely close to tracks so that even a well-managed train might catch it afire, then perhaps did is contributorily negligent. 

If P has an entitlement to do something, then P us under "no duty" to use reasonable care to protect himself.  If he had no duty to protect himself by the use of reasonable care, then he could not be charged with contributory negligence for failing to do so.



1. Entitlements in Advance vs. Reasonable Judgments about Contributory 

Fault

ASSUMPTION OF THE RISK

VI. Contractual Assumed Risk

Boyle v. Revici: an express assumption of risk bars recovery for negligence.  [compare this to express consent to touching barring recovery in intentional torts]

Tunkl v. UC Regents: when assumption of the risk is not voluntary or is coerced in some way (e.g., sign waiver or you aren't admitted to hospital) then it is not a binding assumption of risk

Ciofalo v. Vic Tanny Gyms Inc:  even boilerplate will absolve a D from liability if the language is clear and there is no special legal relationship or overriding public interest which requires court to discard the contract provision.

Jones v. Dressel: exculpatory clause preventing ordinary negligence claim vs D is allowable as long as not in an adhesion contract, was fairly entered into, and unambiguously expressed the parties' content.

VII. Implied assumption of the risk: comparative fault or contractual limitation on liability?

Betts v. Crawford: Assumption of risk and contributory negligence are the same thing when raised as a defense to an established breach of duty.

Crews v. Hollenbach(2000)

Procedure: Trial could gave summary judgment to D's saying that Crews had assumed the risk.  Appeals court aff'd.  Mayland Sup Ct:  aff'd.

Facts: Crews sued excavators and his employer for burns suffered when there was an explosion while he tried to repair a gas leak. 

Reasoning:  Assumption of risk completely bars P's recovery.  We can determine is this assumption was valid by determining if P 1) had knowledge of risk of danger; 2) appreciated the risk; 3) voluntarily exposed himself to risk.  Crews knew the risk of working on gas line and freely agreed to face such risks as an employee of the gas co.

Crews reflects a highly traditional approach to assumed risk.  I.e., the P's assumption of the risk was ineffective unless it was voluntary and also based upon subjective knowledge of the specific risk that cause harm.

R3T provides that a contract can absolve a D from liability, otherwise, assumed risk is a version of contributory fault to be handled under comparative negligence rules.

VIII. Assumed Risk as Limited Duty or No D Negligence

Siragusa v. Swedish Hospital:  although employee can voluntarily assume the risk "ordinarily incident to their work" their employers are required to provide them with a safe work place.  In this case, hospital should not have had a pointy hook on the back of a door.

Sunday v. Stratton Corp.: novice skier injured on bunny slope when a bush stuck up from snow and caused quadrpelegia.  Held for P.  The D had assumed risk for the P by providing a smooth trail for novices. Secondary assumption of risk.

Bjork v. mason:  water skier assumes the risk inherent in the sport; but not the dangers arising from D's defect equipment and frayed ropes.

Turcotte v. Fell (1986)

Procedure: P, a jockey, sues D, another jockey, for injuries suffered during a race that resulted in P's paraplegia.  Trial court granted summary judgment to D on grounds that P assumed the risks of horse racing.  Appellate court affirmed.  Supreme Court affirmed.

Facts: 

Reasoning: Court says that traditionally the assumption of the risk would bar P from recovering, but under contributory negligence, assumption of the risk is no longer an absolute defense.  Therefore, D can be negligent, but only to the risks not assumed by the P.  Professional athletes assume risks, but "do not consent to acts which are reckless or intentional."  In this case, however, D did not recklessly or intentionally bump P with horse, but carelessly allowed horse to move.  The court says that this is within the scope of the risk assumed by P.

Gauvin v. Clark:  violating safety rule during sporting competition will not result in liability so long as the D was not reckless in his acts.

IX. Statutes of Limitation

Two main purposes:


1. bar stale claims, mainly because evidence may be lost or altered


2. permit personal and business planning to avoid economic burden of unforeseen 

litigation

Statutory period begins after the claim "accrues," i.e., after the event of the tort, that is, the injury (e.g., auto accident)

Crumpton v. Humana, Inc. (1983)

Shearin v. Lloyd: even when P does not realize there has been negligence, the statute runs from day of act that was negligent.  E.g., sponge left inside person on July 1951, but P doesn’t realize this until Nov. 1952.  Nevertheless, the statute started on July 1951.  [This is a traditional rule.  It has been changed by a "discovery rule," i.e., the statute of limitations begins to run when the P discovers or reasonably should have discovered the injury (originally only applied in malpractice).]

Schiele v. Hobart Corp. (1978)

Procedure: Trial court gave summary judgment to D on ground that 2-year statute of limitations had run. Sup Ct reversed.

Facts: In Dec 1972, P began using a new meat wrapping machine.  She believes that fumes from the machine (cutting PVC film) caused lung ailments.  Filed claim on 3/8/1976.

Reasoning: Did statute begin in 1972/3 when P began to associate lung problems with the fumes? or did it begin in April 1974 when a doctor stated that her illness was caused by her work environment?  If disease was widespread among meat handlers, then P should have recognized her illness earlier; however, where disease is novel, even a reasonable person might not have recognized it.  Can't say as a matter of law that a reasonable person would have recognized illness more than two years before claim was filed.

Latent Potential Harm:


-sue for current injuries and recover for potential future expenses OR


-sue for current injuries, sue later (under toxic tort which has no statute of 

limitations) for future injuries such as cancer

Doe v. Maskell (1996)

Procedure: Suit for sexual abuse in late 1960s and early 1970s.  Trial court gives summary judgment based on 3-year statute of limitations.  Held: repression is part of the normal process of forgetting.  Therefore, repression does not activate the discovery rule.  Affirmed.

Facts: Women claim abuse as high schoolers.  Claim that they repressed memories sometime in 1970s and then "recalled" them beginning in 1992.

Reasoning: Appellate court must resolve all factual matter in non-moving (i.e., P's) favor.  In this case, they assume that repression occurred serially (i.e., directly after each sexual encounter).  However, if repression happened collectively (i.e., after all assaults had stopped) then statute of limitations would have immediately began to run upon the girls' attaining majority in 1974 and 1975.  Based on analysis of scientific papers, not convinced that repression is different from forgetting.


other courts have accepted repression and discovery rule.  still others have discounted it, for different reasons, such as that it should only apply to tangible harms, not psychological ones.


threats from a molester may estopp the statute of limitations.

Tolling statutes (i.e., not starting them):


-minority or mental incapacity

Dasha v. Maine Medical Center: equitable estoppel on the statute of limitations applies only when P relies on misrepresentation (i.e., fraud or negligence equivalent to fraud) of D in foregoing an earlier suit.

Two forms of limitation not based on accrual (discovery is simply a shift in the legal definition of accrual (p.302n1)).


1) The notice bar:  some statutes require notice be given to opposing party 30 

days in advance of suit.  If statute of limitations is set to expire before 30 days, then it will not be possible to file suit.


2) Pre-accrual bar:  some statutes permit claims once damage becomes apparent, 

but limit the accrual period to, say, 10 years.  Consequently, if the accrued damage becomes apparent after 15 years, suit is not permissible.

Policy behind statute of limitations:


1. need for certainty:


2. testimonial accuracy (i.e., we don't want people forgetting or witnesses dying 

off from old age)

X. Compliance with Statute

Miller v. Warren: it is settled law that compliance with a statute merely sets a minimum standard of due care.  Circumstances may req greater care, if a D knows or should know of other risks not contemplated by the statute.

Traditional rule:  compliance with statute is not a defense against negligence. (except when it is a federal statute which, therefore, cuts off state tort liability).

CHAPTER 10:  carriers, host-drivers, and landowners

1. Carriers and Host-drivers


traditional rule:  must exercise care beyond ordinary care; they must foresee and guard against danger.  Prima facie case is simply to prove you were on a bus and that you were injured.  The bus company must then prove that your injury was not a result of their negligence.  I.e., in these cases, burden is always on the D.


nearly all jurisdictions have reduced the standard of care for carriers to ordinary care; guest statutes deemed by some jurisdictions unconstitutional because it violated equal protection under the law (that is, P's could not recover unless willful or wanton when a guest in a car, but could recover for ordinary negligence in many other situations, 309n4).

2. Landowners' duties to trespassers, licensees, children, and invitees

Gladon v. Greater Cleveland Region Transit Authority

Procedure:  Trial court instructed jury that P was an invitee as a matter of law.  Verdict for P.  Sup Court reverses and remands 

Facts:  Man falls or is pushed onto train tracks and is run over by train.  Sues for negligence.

Reasoning: P was an invitee until he went outside his area of invitation.  That is, when he entered the track area, which is forbidden to invitees.  At that moment, he became, as a matter of law, either a trespasser or a licensee.  Regardless, the same duty of care applies:  no duty, except to refrain from willful, wanton or reckless conduct likely to injure him.  The question for jury at new trial will be:  when did RTA know or should have known he was on the tracks, for it was at that moment that RTA had a duty to use ordinary care to avoid injuring P.  Because it seems that the driver of the train was going to fast for the conditions, and may have not attempted to stop the train early enough.

def. invitee:  "persons who rightfully come upon the premises of another by invitation, express or implied, for some purpose beneficial to the owner (business visitor); or premises held open to the public generally (public invitee)"; owners owe duty of ordinary care

def. trespasser: any person whose entrance was unconsented to and unprivileged; owner owes no duty except to avoid willful, wanton, and reckless behavior that might injure trespasser.

note that in most jurisdictions, social guests in a home are licensees (not invitees), to whom the same duty of care as a trespasser is owed

def. licensee:  one who is permitted to be on the land by the owner's consent or the licensee's privilege, but who does not qualify as an invitee; owner owes no care except to avoid willful, wanton, and reckless behavior toward the person

Child Trespassers


1. attractive nuisance:  child thinks it would be fun to play there


2. traditional rule:  child had to be injured by what attracted him


3. new rule:  landowners liable for injure caused by anything, so long as child 

attracted by an attractive nuisance


4. tender years:  attractive nuisance applies only to children who are foreseeably 

unlikely to appreciate dangers to them and avoid them; ergo, this rule rarely applies to teenagers

5. Current rule:  landowners owes a duty of reasonable care to a trespassing child when:



a. trespass by children is foreseeable



b. landowner knows or has reason to know of the danger



c. there is reason to think the child, by reason of his age, will not be able to 

protect himself from the danger

O'Sullivan v. Shaw

Procedure: Trial granted summary judgment to Ds.  P appeals arguing that the open and obvious danger rule has been superceded by comparative fault and that the question should be submitted to a jury.  Held:  trial verdict affirmed.

Facts: P dives into shallow end of pool (admitting he knew the danger) and injured himself.  He charges negligence.

Reasoning:  P can't argue contributory negligence because it is an affirmative defense for Ds.  Whereas the open and obvious danger rule arises out of D's duty to protect others from dangerous conditions about which D knows or should know; it is an objective standard and P must prove that D owed a duty.  If danger was indeed "open and obvious," then D has no duty to warn P of said danger.

[cf. a warning to not dive would have done no good in this case because P thought he could clear the danger while diving to the case where rapist enters hotel after knock on door where woman would have opened it (thinking it was her fiancé) regardless of any warning]

Some jurisdictions do, however, let such a case get to jury on the comparative fault issue, using the open and obvious danger rule to reduce recovery, but not bar it altogether.  

def. landowner includes: possessors of the land who are not owners, members of the possessor's family acting on the land, and other persons on the land acting on the possessor's behalf.

3. The Firefighter's rule

Pinter v. Amer Fam Mutual Ins. Co.
Procedure: Trial court granted summary judgment based on earlier precedent in Wisconsin.  Supreme Court affirms.

Facts: EMT sustained hernia in the process of rescuing a woman from car who was injured as a result of the negligence of two other drivers.  EMT sues to recover. 

Reasoning: One may justify the firefighter's rule (firefighter is limited in ability to recover for injuries sustained while performing his or her duties) in three ways:


1. firefighter enters a premises as a licensee and so landowner only owes the duty of ordinary care


2. assumption of risk:  firefighter knowingly and voluntarily confronts a hazard and therefore cannot recover for injuries


3. public policy:  fires are almost always caused by negligence; therefore, to permit recovery would unduly burden owners and occupiers of real estate.  Public policy prohibits a firefighter from "complaining about the negligence that creates the very need for his employment."

Finally, as an EMT is analogous to a firefighter in that his employment exists to assist people after negligent car wrecks, he should not be permitted to recover.

Dobbs argues that a better name for the firefighter's rule is the "publically employed professional risk-takers or public safety officer's" rule, as it applies to police, EMTs, and even lifeguards.  What about a building inspector injured on the job?  Dobbs argues further that in fact there simply is no duty to a paid rescuer, rather than their being any negligence.


Firefighters may still recover in some instances:



1. against an intentional or willful wrongdoer



2. some jurisdictions hold that violation of fire safety statutes permits a 

firefighter to recover

3. recovery permitted when injury does not result from the inherent risks 

of the profession (e.g., firefighter bit by dogs at house where he was putting out a fire).

4. if driver stikes a police officer with car, he is still liable if it wasn't that 

driver's earlier negligence that caused the cop to be standing on the side of the road where he was struck

Oregon has abolished the firefighter's rule.

Firefighter's Rule does not matter to private rescuers under the "rescue doctrine".  As a matter of public policy, they are considered heroic and encouraged to intervene if professional rescuers cannot be summoned on time.  Nor does it appear to apply to privately employed rescuers.

4. Adopting a reasonable care standard for landowners

Rowland v. Christian

Procedure: Trial court grants summery judgment to D.  Sup Ct of CA reverses.

Facts:  P was guest in D's apartment.  P was using faucet in bathroom when it shattered and cut nerves and tendons.  D had known the faucet was cracked and had reported it to her landlord, though she neglected to warn P. 

Reasoning:  We need to get rid of traditional common law distinctions of trespasser, licensee, and invitee and the consequent rules that limit landowner liability, for these distinctions have gotten in the way of the administration of justice in our modern society.  These immunities do not reflect the major factors which should determine whether immunity should be conferred upon the possessor of land. 


Major factors include:

relationship of injury to D's conduct






moral blame attached to D's conduct






need to prevent future harm






availability of insurance

In the end, it comes down to a policy argument:  to focus on the status of the injured party in order to determine if there is any liability, is "contrary to our modern social mores and humanitarian values."  Categories of persons on land are therefore abolished and are substituted by a landowner/possessor's general duty of reasonable care.  

Dissent:  Abolishing these categories gets rid of a stable and workable approach within the law.  //  Should a homeowner now hover over guests with warning of possible danger (waxed floors, slipping rugs, etc)?

Tort law's traditional deference to landowners by not requiring as severe a duty of care as in other situations may be due to the historically high place land and property held in English and American thought.  good policy argument
5. Recreational uses: re-creation of the status categories

see "Torts Master" for discussion of recreation and lessor liability

CHAPTER 11:  DUTIES OF MEDICAL AND OTHER PROFESSIONALS
1. Traditional Duties of Health Care Providers in Traditional Practice

Walksi v. Tiesenga
Procedure: Trial court directed a verdict for Ds and appellate court affirmed.  Supreme Court affirms.

Facts: MD cut patient's nerve with result that vocal cords were paralyzed.

Reasoning: One element for the cause of action of medical malpractice is to prove what standard of care should be used to measure the doctor's conduct.  Except where the conduct is so grossly negligent or where the layman knows, expert testimony is required to establish the standard of care [cf. TJ Hooper where it is enough to simply look at the industry standard without expert testimony; know B<PL for test, Graham keeps talking about it].  P had this burden, but was unable to show what the standard was (i.e., the expert witness could not conclusively say that one standard of care existed or that the manner in which she was operated on was outside that standard).


Because medicine is a profession "which involves the exercise of individual judgment within the framework of established procedures," simply putting one doctor on the stand who disagrees with what the D doctor did is not sufficient to establish that D violated a standard of care.  The expert witness was relying on his own opinion, rather than stating that he knew the "recognized medical standard of care."

in medical malpractice cases, jury instructions must be in regard to the medical standard of care, not the ordinary care standard.

where competent medical opinion is divided, a doctor cannot be held liable so long as his practice coincided with that of a considerable number of respected physicians.

when negligence occurs at a medical facility but is not related to medical care, then no expert testimony needed (e.g., slip on a floor in a hospital).

we do not apply the normal "reasonable standard of care", but rather a "reasonable medical practitioner standard."

Vergara v. Doan
Procedure: Jury returned verdict for D; affirmed by appellate court.  Supreme court affirms.

Facts: Parents of child allege hospital's negligence in his delivery that led to permanent damage to baby. 

Reasoning: P's claim that their claim was prejudiced by the "modified locality rule" of Indiana (i.e., limiting medical standard of care to that practiced by skilled physicians in similar localities).  Court agrees that this rule is not relevant in modern times.

Specialists


-Held to the standard of their specialties (e.g., an orthopedic surgeon is held to a higher standard when setting a fracture than a family practitioner)

Nonmedical practitioners


-held to standards of the school they profess, not to medical standards


-some courts have held that nonmedical practitioners must refer a patient to a medical doctor when he recognizes or should recognize that a patient has a medical problem. While other courts simply say that it is enough if the nonmedical practitioner stop treating a problem outside of his school of work.

Hirpa v. Hospital:  rescue doctrine applies to doctors who are under no preexisting duty to treat the patient, thus no liability; if duty existed, then malpractice applies.  These statutes are known as "Good Samaritan" statutes.  In most jurisdictions, they do not exclude liability when conduct is grossly negligent, wanton, or intentional wrongdoing.

Nurses:  held to standard of nurses in similar practice

Smith v. Knowles: did not use expert testimony to establish standard of care: they used a treatise (problematic to use a general source in a jurisdiction that uses the locality standard) and cross-examined the defendant doctor!


-were the doctor's actions even the cause-in-fact?  What about raising the loss-of-chance argument?  


-Main lesson:  relying on treatises to prove medical malpractice is very difficult.  MUST have expert testimony to make a medical malpractice claim.

CL excluded treatises as hearsay; this was to permit cross-examination of the source.  Now, as many states have adopted the Federal Rules of Evidence, many states allow treatises, so long as they have been shown to be reliable authorities.

2. Res Ipsa Loquitur

Kelly v. Hartford Casualty ins

Procedure: Held: res ipsa instruction cannot be given to jury when the injury can reasonably be attributed to a pre-existing condition, an allergic reaction, or some other frailty of the P

Facts: Woman got bruise in rectum after administration of enemas.  Required surgical removal.  She had history of anal problems. 

Reasoning: Res Ipsa instruction can be given to jury when two conditions are met: 1) event in question must be of the kind that normally does not occur without negligence and 2) instrumentality must have been in exclusive control of D.  Wisconsin says that res ipsa may be instructed if expert testimony supports an inference of negligence [or if negligence so egregious that common knowledge supports it].  P. presents a case that has held that rectal injuries from enema is res ipsa.  Court disagrees because P had history of rectal problems.

Salathiel v. State

Injury sustained was "remote from the site of intubation" and not an ordinary risk of the procedure: res ipsa applies.

If a procedure carries an inherent risk of injury, res ipsa cannot be applied if that very injury occurs.

Ybarra v. Spangard

Procedure: Nonsuited at trial.  P appeals, saying res ipsa should apply. Held: for P, res ipsa should apply where P was unconscious and sustained injury during medical treatment, all those who had any control over his body or instrumentalities that may have caused injury may properly be called upon by inference of negligence to explain their conduct.

Facts: Injury during surgery.  P claims that he was placed on the operating table in a peculiar way which led to initiation of pain in right shoulder.  It got progressively worse until he suffered atrophy and muscular paralysis in that area.  P argues that this is a case for res ipsa.

Reasoning: P cannot specifically name who caused the injury.  Without res ipsa, he cannot recover because none of the Ds will admit who did it.  Court seems to argue that as a matter of policy, res ipsa needs to apply to this case to enable the possibility of recovery.


Surgeon in charge of operation is vicariously liable by respondeat superior for the actions of assisting physicians and nurses in the hospital who treated his patient.


Further, as res ipsa is established, the burden is one the Ds to prove that they were not negligent.


Control of instrumentality not required for res ipsa anymore, but rather simply that P himself did not have control of it.

3. Informed Consent

Cardozo: a surgeon who performs an operation without his patient's consent commits an assault, for which he is liable in damages.

Policy: informed consent protects "the inviolability of the person."

Harnish v. Children's Hospital

Procedure:  Case dismissed at trial on recommendation of a medical malpractice tribunal which held that P's proof was inadequate.   Held: failure to divulge in a reasonable manner to a competent adult sufficient info to make a decision constitutes professional misconduct.

Facts: Nerve severed during neck surgery resulting in almost total loss of tongue function.  P claims she was never informed of this risk and sues for misrepresentation and negligence.

Reasoning:  The patient's right to know must be harmonized with the recognition that an undue burden should not be placed on the physician.  The information a physician should share is that which is material to the P's decision.

Materiality is the new standard in the absence of a statutory directive.

Woolley v. Henderson

Expert testimony usually determines what should be disclosed:


1. because this is professional malpractice and professional standards must be 

used 

2. because there might be therapeutic reasons for withholding information

3. because since the P must produce medical testimony on other issues, this will add little burden

P must also prove causation:  i.e., if a reasonable person had known of the risk, he would have refused the operation and the P also would have refused

Surgery claims:


battery: if it was an operation to which patient never consented


negligence: if P consented but without informed consent

Arato v. Avedon

Doctor has no duty to disclose life expectancy statistics because they are not material to risks of procedures.  

Truman v. Thomas

If a patient declines a risk-free test, the doctor is under a duty to inform the patient of the risks she incurs by not having the procedure.

Brown v. Dibbell

A patient can be charged with contributory negligence  for failing to give truthful and complete family history when it is material to a procedure.

CHAPTER 12: FAMILY MEMBERS AND CHARITIES

1. Traditional Family Immunities


Spouses: woman lost her legal identity; spouses could not sue each other



1. permitted to sue each other if one spouse stole from the other (i.e., conversion)


Parents and Children: became general law that parent-child immunity was necessary to protect family harmony, with a few exceptions:

1. property rights – children could sue parents to protect their property interests.

2. parental immunity ended when child reached majority or was considered emancipated; some states held that children could sue a parent's estate after death.

3. intentional torts – some states imposed liability for intentional torts on spouses and parents where they would not for negligence.  e.g., abuse

4. injury from violation of duty owed to larger class (387)

Policy: permitting suits between family members would encourage fraud or collusion AND would disrupt family unity and harmony

Currently:  a majority of states have abolished spousal immunity, though often just in as relates to motor vehicle collisions; while parent-child has been abolished in a majority of states, but usually only in relation to intentional torts, sex abuse, car accidents, and conducting of a family business.

Goller v. White: existence of liability insurance will permit abrogation of parent-child immunity as insurance will likely prevent a decrease in family harmony

Commerce Bank v. Augsburger: placing a foster child in an enclosed space that led to her suffocation was not an actionable tort because it was not intentional and was conduct protected by immunity!!  [under a reasonable person standard, these torts would be actionable]

2. Charities

-in mid-19th c, charities (including hospitals) were considered immune for tort lawsuits

Exceptions:


1. charity could be made to pay out of insurance and non-trust funds


2. administrators of charities could be held liable, but not its employees or 

volunteers


3. those who paid for the charity's services could sue; those who received benefits 

or care for free, could not

4. cannot claim immunity for collateral commercial activities (e.g., YMCA ski 

trip for which a fee is collected)

5. some states permitted suit for intentional or reckless torts

A majority of states have abolished nearly all of these immunities.  R2T states that there is no charity immunity.

Some statutes reduce the level of care owed by persons performing duties for charities; thus the immunity is gone, but still difficult to sue.

CHAPTER 13:  GOVERNMENTAL ENTITIES AND OFFICERS

1. Traditional Immunities and Their Passing


-"the king can do no wrong"; tort immunity applied in US after Revolution


-gov't can only confiscate property if they compensate the owners


-municipalities are considered immune, though there are many exceptions to this 

rule:  e.g., negligence in maintaining streets or a sanitary dump

-most states have abolished their immunity to some extent; it varies greatly by 

locality and so lawyers must research statutes

-federal government abolish some but not all of its tort immunity in 1946, after 

too many citizens asked representatives to pass congressional bills to allow them recovery

2. Federal Tort Claims Act (FTCA, 1946)


-claim must first be submitted to agency against whom claim is made


-suit only if refusal to pay or after 6 months delay


-state law applies; trial in federal court; bench trials only


-the act contains a number of immunities, such as combatant activities and 

delivery of the mail

-immunity for torts arising out of assault, battery, fale imprisonment, slander, 

libel, misrepresentation (i.e., dignitary or economic torts)

-gov't cannot be held to a strict liability standard; act must be negligent or wrongful

The Feres Exception


when a member of armed services sustains an injury in the course of his duty ("incident to service"), he cannot sue (e.g., botched surgery or death in barracks fire); however, if soldiers are driving in a car and struck by an army truck, gov't liable for negligence as the injury had nothing to do with the injured parties' performance of soldiering duties.

-spouse or child who is injured by an army surgeon can recover.

The Discretionary or Basic Policy Immunity

Loge v. US

Procedure: HELD: the gov't exercised its discretionary function in making the vaccine rules and is therefore immune from tort claim under 28 USCA §2680(a).  However, gov't did violate mandatory regulatory commands for administering the release of a vaccine to the public.  Further, these would be actionable under state law, and thus should be permitted.

Facts: Woman becomes paraplegic after infected by shed polio virus from vaccination that her son received.  She sues gov't for permitting this vaccine to be used, alleging negligence in licensing and safety.

Reasoning: Policy: constitutionality or legality of regulations not intended to be tested through tort actions.  Can only hold gov't liable when it doesn't follow its own rules; if a rule has not been made, this falls within the discretionary immunity (i.e., the right of gov't to make a choice as how to run itself).

Used to be that if the action resulting in claim had no private person analogue (e.g., private citizens cannot regulate the manufacture of drugs) then the gov't immune.  Now, the analogue is just a principle of tort liability, rather than a factual similarity.

Violation of mandatory rules is not discretionary and is therefore actionable (cf. Loge)

CHAPTER 14 – NONFEASANCE

1. The No Duty to Act Rule

A person owes another no duty to take active or affirmative steps for the other's protection (e.g., nothing wrong with not attempting to stop a beating).

There is, however, liability for misfeasance: negligence in doing something active.

What is nonaction?  Is failing to move your foot from the gas pedal to the brake pedal when a pedestrian crosses in front of you nonfeasance or is it negligence?

Yania v. Bigan

Procedure: Bigan sued for wrongful death by taunting.  Trial court dismissed.  HELD: affirmed. 

Facts: Man drowns after jumping from a high wall into water after being taunted by Bigan.

Reasoning:  Were it a child or a mental deficient who were taunted, then perhaps a cause of action, but taunting an adult cannot result in actionable negligence.  Furthermore, it is without precedent or merit.


Seeing someone in a position of peril does not require any response.

2. Exceptions, Qualifications, and Questions

South v. National Railroad

Held: a person who knows or has reason to know that his conduct, whether tortious or 

innocent, has caused harm to another has an affirmative duty to render assistance to prevent further harm.

Maldanado v. Southern  Pacific

Duty to aid when injury caused by D or D's instrumentality, and if D's failure to assist aggravates the injury, D can be liable even though his original conduct was not a legal cause of the aggravation and even though P be guilty of contributory negligence.

Farwell v. Keaton

Procedure: Jury found for P; court of appeals reversed on ground that boy had not assumed duty to aid Farwell.  HELD:  Reversed and verdict reinstated.

Facts: Boy beaten.  Friend put him in the back of a car and then drove around for a while.  The boy went to sleep.  Boy died three days later and it was discovered that prompt medical attention could have saved him.

Reasoning: Rule: "If D attempts to aid someone, then D takes charge and control of the situation and is assumed to have voluntarily entered into a relation which is attended with responsibility.  D will then be liable for failure to use reasonable care for the protection of the P's interests." [misfeasance]  


The boys were "companions on a social venture.  [Implicit in this is] the understanding that one will render assistance to the other when he is in peril if he can do so without endangering himself."

Krieg v. Massey

No duty exists in an area absent a custodial relationship or special circumstances.  In this case, even if a duty did exist, the acts of D placed suicidal man in no worse position than before she took the gun from him (i.e., she did not increase the danger).

Notes:

-once you begin a rescue, you must perform it with reasonable care.

Special relationships that require duty of affirmative action to rescue:


-carrier-passenger


-innkeeper-guest


-landowner-invitee


-custodian-ward


-employer-employee

DeShaney v. Winnebago County Social Services (US Supreme Court)

Procedure: Suit filed on the ground that Ds denied the boy his due process rights.  Trial court gave Ds a summary judgment and Appeals court affirmed.  HELD: Failure by social workers to act did not violate boy's liberty.

Facts: 4-year old boy beaten severely by father.  Social workers suspected these beatings but did not act to remove the boy from his father's custody.

Reasoning: Due Process Clause does not "impose an affirmative obligation on the State to ensure that those interests [life liberty property] do not come to harm through other means [i.e., private parties]."  Clause is only designed to protect people from the power of the State.  Therefore, State's failure to protect an individual against private violence simply does not constitute a violation of the Due Process Clause.  Majority holds that this is a case of nonfeasance; therefore no liability.

What establishes the duty is when the state holds someone in custody involuntarily (e.g., prisoner, committed mental patients, etc), then the State owes a duty of reasonable care (i.e., safe living area, food, medical care, etc).

Notes:


many courts have now held that once a state intervenes on behalf of a child they suspect is abused, it creates a special relationship that requires reasonable care by the protective agency.

CHAPTER 15:  CONTRACT AND DUTY

Mobil Oil v. Thorn

Procedure: Trial and appellate held that common law rule excluded lessors of commercial property from liability for personal injuries.  HELD: reversed.  

Facts: Roof leaked.  Mobil, as lessor, told to repair it.  D slipped and fell and counterclaims for negligence.

Reasoning: Lessor of any type should be held liable for injuries if lease has provision to keep premises repaired.

DCR Inc. v. Peak Alarm Co

Once a contract relationship is established which is on-going, both sides are obligated to exercise a general duty of due care to the other side.

Southwestern Bell v. Delanney

Tort claims can only be made on issues that arise outside of promises made in a contractual relationship.  I.e., if the injury is as a result of breach of contract, then no tort claim.

Winterbottom v. Wright

Contract contained claim to maintain coaches in good repair.  One broke down and lamed the coachman.  Coachman claimed negligence in failure to maintain coaches.  HELD: for D.


RULE:  only those actually parties to contract can have a claim against failure to keep the coaches repaired (i.e., the coach-maker and the Postmaster-General, not a coachman who was an employee); otherwise, claims virtually unlimited in possibility.

H.R. Moch Co. v. Rensselaer Water Co.
Procedure: P (not a party to contract) sues for recovery based on D's failure to fulfill contract terms with another party. Trial denied D's demurrer, but appellate court granted it.  HELD: there is no claim, either on the contract, C.L. tort, or statutory-based tort.

Facts: D provided water to city of Rensselaer, including for fire hydrants – all according to a contract.  A fire broke out near P's warehouse, and because D allegedly failed to supply enough water and pressure to fire hydrants, thus causing fire to destroy warehouse.

Reasoning: 
1) No contract claim: unless contract states that a party promises to be 

liable to others, no legal claim.



2) No CL tort claim: the assumption of one relation under contract should 

not mean that the party will involuntarily assume a new series of relations.

Palka v. Servicemaster

Contract between Servicemaster as Hospital included maintenance and safety.  A wall-mounted fan fell on Palka.  HELD: D is liable to the non-contracting P.  Why? 1) safety was within the scope of contract obligation and 2) Servicemaster placed P in a more dangerous situation than had it never entered the contract at all.

Paz v. State of California

Procedure: P asserts that "Ds negligently discharged a contractual obligation to install traffic signals."  Trial court grants summary judgment for Ds.  Court of Appeals reverses.  HELD: Reversed, judgment entered for Ds.

Facts: Developer builds condos at a dangerous intersection.  A subcontractor delays installation of required signals.  Man injured in crash he says due to failure to install markers and signals in a timely fashion. 

Reasoning: Evidence fails to support an inference that Ds' conduct increased the risk of physical harm to the P beyond that which allegedly existed at the [already dangerous] intersection.  [if nonfeasance does not increase preexisting risk, then no breach of duty]

Folsom v. Burger King

If a contract established a duty of care, once the contract is terminated, then that duty ceases to exist.

Florence v. Goldberg

Procedure: P sues to recover for injuries to child.  Trial court found city and car operator liable.  The city appeals.  HELD: 

Facts: Mother, seeing police sponsored crossing guards in place, permitted her child to walk to school alone.  One day, crossing guard called in sick and a substitute could not be found.  Child was struck at intersection.

Reasoning: Although a municipality cannot be held liable for failure to furnish adequate police protection, in this case, the police department had assumed the limited duty to a class of persons (i.e., children crossing certain intersections on the way to school).  Moreover, duty had been performed regularly such that the omission of that duty (i.e., nonfeasance) would be a breach capable of causing injury.

Kircher v. City of Jamestown

Man abducts P (female).  People see this and give chase, but are unable to catch up.  They notify a police officer who promises to "call it in."  He never does.  Woman is repeatedly raped and severely injured.  HELD:  P cannot recover.


1) City not liable for negligent exercise of govt functions unless there is a special relationship with P.


2) A special relationship would require the city to be in direct contact with P; cop only in direct contact with good Samaritans. 


3) The special relationship must cause P to "detrimentally rely on an illusory promise of protection offered by the municipality."  Obviously, if no special relationship, reliance requirement cannot be met.

Undertaking: the idea that undertaking may create a duty that did not otherwise exist is generally recognized but profoundly uncertain (459); seems to be very similar to the "take charge" issue: if you take charge, then you establish a duty of 

reasonable care to your charge; by breaching that duty, you put charge in a worse position than when you found him.

Tarasoff v UC Regents

Procedure: Did psychiatrist and hospital have duty to warn Tarasoff of death threats and to confine possible murderer?  Trial court grants summary judgment to Ds. HELD: amend complaints in order to state a cause of action based on reasoning below.

Facts: 

Reasoning: When is there a duty?  Foreseeablility of danger/risk of harm.  when this involves the need to control the conduct of a third person, the CL normally requires that D and the 3rd person have some sort of special relationship or that D and potential victim have a special relationship.  There was a special relationship between murderer and his psychiatrist.  [However, D's argue that a therapist can never know when a person will act on what they say they are thinking about.]  Therapist owes duty to both patient and potential victim and must weigh this to determine what is reasonable under the circumstances.


Policy:  In our risky society, "we can hardly tolerate the future exposure to danger that would result from concealed knowledge of the therapist that his patient was lethal."

Thompson v. County of Alameda: when prisoner threatened to kill an unnamed child, prisoner still released.  He later killed the child.  County immune from prosecution because no duty to warn an unknown/unidentified person.

diMarco v. Lynch Homes: upon diagnosing someone with a life-threatening disease, Dr owes duty of care to all who might be affected by it.  Therefore, Dr must properly instruct patient on how to avoid the spread of the disease.

Witthoeft v. Kiskaddon:  mere physical/optical deficiencies impose no duty of care on a physician to warn about all possibilities, esp as patient in best position to determine how these deficiencies impair her actions.

West American Insurance v. Turner:  negligent entrustment theory requires that the owner of car must, at time of entrustment to another, have actual or constructive knowledge of the entrustee's incompetency to operate an automobile (in this case, he was shitfaced)  

Vince v. Wilson:  negligent entrustment is held by some courts to extend to assitance in purchasing or acquiring car or other dangerous item (e.g., incompetent person was loaned money by a person who knew of incompetence and sold car by person who knew of the same)  - in effect, tort law recognizing negligent conspiracy??

Brigance v. Velvet Dove

Procedure: Trial court dismissed claim against restaurant.  HELD: selling drinks to someone obviously intoxicated is a cause of action in tort.  Reversed.

Facts: Restaurant served drinks to people known to be minors, including Jeff.  Jeff was driver and crashed, injuring P.

Reasoning: Old rule: tavern keeper not liable for acts of drunk patrons.  New rule: when tavern keepers supplies a drunk person or a minor with drinks, the unreasonable risk of harm to others may readily be recognized and foreseen.  

Policy: to maintain the old rule in today's automotive society is unrealistic and inconsistent with modern tort theories.

Snyder v. American Assoc of Blood Banks
Procedure: Trial found AABB had been negligent for not recommending the surrogate testing technique and that AABB's negligence was a substantial factor in causing P to contract AIDS.  HELD:  affirmed.

Facts: P infected with AIDS as result of transfusion during surgery.  While no direct test for AIDS existed, other extant testing methods could have screened out the blood.


AABB involved at an elemental level in making AIDS policy, almost on equal footing with FDA and CDC.


AABB shown to be obstructive to implementation of protective testing and interview of donor policies, despite recommendation of CDC.  AABB was more interested in making money and wanted to "deny there was a threat."

Reasoning: Did AABB owe a duty of care to P?  It will have to be a proximate cause, as AABB had no immediate connection with either the donor or with P.  Therefore, the determination relies on fairness and policy.  Court will look at several factors.  Most important is foreseeability, then also nature of the risk, relationship of the parties, and impact on the public of the imposition of a duty of care.


Patients rely on AABB to assure safety of blood drawn from others.  Public has not thrust this on AABB, but AABB has sought and cultivated the responsibility and dominates the industry.

Main Topic:  Limiting duties to protect against certain types of harm

CHAPTER 17:  EMOTIONAL HARM (as a stand-alone claim, not a parasitic one)

Intentional Infliction of Emotional Distress

GTE Southwest v Bruce

Procedure: Trial court found for Bruce [P in original action] and appeals court affirmed.  HELD:  affirmed.

Facts: Morris Shields, manager for GTE, abused, threatened, and degraded the persons under his supervision.

Reasoning: 4 criteria for recovering for emotional distress, P must prove:



1. D acted intentionally or recklessly



2. conduct was extreme and outrageous



3. actions of D cause the P emotional distress (causal connection)



4. the resulting emotional distress was severe (often debilitating)



5. a claim for intentional infliction of emotional distress will not stand if 

the emotional distress was not the intended or primary consequence of the D's conduct

In determining whether conduct was extreme or outrageous, courts must consider the context and relationship between the parties.


Employee-Employer:  differing views:  some courts say that employees should be more protected than casual person, as employment relationship provides a captive victim for abuse.  Texas courts (and others) have held that an emplyer should be able to discipline and criticize his employees in order to properly manage his business.  



Thus, in Texas, to prove intentional emotional distress, P must show that 

the dispute was outside the scope of an ordinary employment dispute and thus became outrageous and extreme.




i. show regular pattern of abusive behavior (not just an incident or 

two)

Taylor v. Metzger -  court held that a single racial slur uttered by a workplace supervisor who was also a public official may fall under the outrageous category.  Had this been a stranger on the street, where no workplace power dynamics or public interests were involved, a single racial slur would not rise to outrageous or extreme conduct.

Normally, the tort of infliction of emotional distress is upheld when the conduct is a) repeated or carried out over a period of time or b) an abuse of power or abuse of a person known to be especially vulnerable.

Winkler v. United Methodist Church – facts that would show battery (rubbing a thigh) can also be used for the independent tort of infliction of emotional distress.

Homer v. Long
Procedure: 

Facts: Therapist used confidential information to seduce wife of P while she was in a mental hospital.  Wife ultimately divorced P.  P sued D for infliction of emotional distress.

Reasoning: While D's conduct is outrageous in relation to the wife, it is not outrageous in relation to the P.  When the outrageous conduct is directed at a person other than P, P must be normally be a witness to that conduct in order to recover for infliction of emotional distress.  The requirement of presence.  

Negligent Infliction of Distress or Emotional Harm

a) development of liability for fright

Mitchell v. Rochester RR – fright is not recoverable unless there were accompanying physical injuries.

Miley v. Landry – 

b) Emotional Harm or Loss Resulting from Injury to Another

Grube v. Union Pacific
Procedure: Trial jury found for Grube.  HELD:  reversed, judgment for D.

Facts: Grube was a railroad engineer and saw the expression of man in car right before he hit it with his train.  He then tried to help the people in the car, one of whom was already dead.  He sued employer for negligent infliction of emotional distress with physical manifestations.

Reasoning: Federal common law governs common carriers.  US Supreme Court was concerned 1) that without physical injury (Grube did not suffer any injury in the accident) the courts would be inundated by trivial and likely falsified claims of emotional distress.  2) Also, as such claims may arise in great temporal remove from actual incident, it raised the possibility of "nearly infinite and unpredicatable liability for defendants."


US Supreme Court says to apply the zone of danger test:  a worker within the zone of danger of physical impact will be able to recover for emotional injury caused by fear of physical injury to himself, while a worker outside the zone will not.  This test, recognized by some courts, discards the impact requirement to recover for emotional harm.  Such fear must be expressed at or near the time of the danger.


Grube never at any time expressed fear for his personal safety and therefore cannot recover.

Close relatives who witness a traumatic injury or death to a relative can sometimes recover even when outside the zone of danger, i.e. a rejection of the zone of danger limitation on liability (see Dillon, p. 512).

Burgess v. Superior Court – 

Loss of consortium:  with this claim, unlike the fright claims which are based on acute moments, consortium recognizes legal harm in a chronic, ongoing sense of loss.

Boucher v. Dixie Medical Center
Procedure: Parents sue for negligent infliction of mental distress and loss of child's consortium.  Trial court dismissed suit.  HELD: mental distress claim denied as parents not in zone of danger.  Consortium claim also dismissed (only this claim addressed in abbreviated opinion).

Facts: Daniel Boucher undergoes surgery for an injured right hand.  He lapses into a coma and wakes up a brain-damaged quadriplegic.  

Reasoning: Loss of consortium claims are based on the recognition of a legally protected interest in personal relationships.  However, case law reveals little support for the adoption of a cause of action for the loss of filial consortium.  Nor is there any widespread development re: case law for recovery for injury to an adult child.


Policy: if court permits such consortium claims, then it will greatly expand the amount of liability flowing from a single negligent act, this will increase insurance costs.  If there is to be such a sweeping change, it must be the legislature that does it.

Spousal consortium claims:



-loss of companionship, travel, sex, etc.


-consortium claims are derivative of original claim for physical injury; therefore, if the injured spouse was contributorily negligent, it reduces the recovery for the physical injury and for the consortium claim by the same percentage. 


-consortium claims from unmarried cohabitants are almost uniformly rejected

-consortium claims are based solely on the relationship between the injured party and the party claiming loss of consortium (zone of danger or presence when injury occurs is not material)

Washington v Rhines – mishandling of corpse by funeral home causing grosteque deformities not actionable for emotional distress because surviving spouse not in zone of danger when negligence occurred.

Heiner v. Moretuzzo – no claim for negligent infliction of serious emotional distress where the distress is caused by the P's fear of a nonexistent physical peril.  [other jurisdictions permit recovery in such situations, such as misdiagnosis of fatal illness]

Boyles v. Kerr – no general duty to avoid negligent infliction of emotional distress

Sacco v. High Country Independent Press
Procedure: Trial court granted summary judgment for Ds.  HELD: reversed.

Facts: when P quit job, former boss claimed she had stolen photographic negatives and proof sheets.  P claims negligent infliction of emotional distress.

Reasoning: A cause of action for the tort of infliction of emotional distress will arise under circumstances where serious or severe emotional distress to the P was a reasonably foreseeable consequence of the D's negligent or intentional act or omission.  Distress must be severe or serious, to be determined by a jury.

Camper v. Minor – no need for physical manifestation of distress; claim should be analyzed under general negligence approach.  "A serious or severe emotional injury occurs where a reasonable person, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case."

Toxic Exposures

Potter v. Firestone Tire
Procedure: Trial court awards $$ on grounds of negligent infliction of emotional distress, medical monitoring, and punitive damages.

Facts: Firestone illegally disposes certain toxic substances in a landfill not equipped to house them.  Ps discover that their wells have been contaminated by these substances.

Reasoning: Still no need to prove a physical injury to recover for emotional distress.  Can a fear of developing cancer in future based on toxic exposures be the basis for a recovery?  "For public policy reasons, emotional distress caused by the fear of a cancer that is not probable should generally not be compensable in a negligence action."


Policy: the number of people belonging to the "fear of cancer" class could be huge, and thus we must impose some limit on such recovery.  Moreover, unrestricted "fear" claims would place a huge burden on the health care field.  May cause detriment to those who are truly injured by limiting their recovery.  If "emotional injury without physical harm" is to remain actionable, we must limit those who can recover under it or else it will cause litigation to explode.


Therefore, in order to recover, the Ps must show their fear stems from a medically verifiable knowledge that they are more likely than not to get cancer as a result of the toxic exposure.


An exception to this rule is if the toxic exposure resulted from "oppression, fraud, or malice" which was a "despicable conduct which was carried on by D with a willful and conscious disregard of the rights or safety of others."

Hartwig v. Oregon Trail Eye Clinic
Procedure: Trial court sustained a motion in limine to exclude testimony or P's mental anguish about whether or not she was infected.  Trial court sustained directed verdict for P re: Clinic's negligence, but said damages could not be determined based on any suffering.  P appeals this instruction.  HELD: remanded.

Facts: P pricked by needles negligently placed in trash bags.  She might have contracted HIV or Hep-B from these pricks.

Reasoning: Previous jurisdictions have held that there must be actual exposure to HIV before emotional distress claim can be actionable.  Court holds this is  illogical:  when someone may be infected with HIV, they are treated by medical community as if they were infected.  Therefore, they suffer anxiety virtually identical to that they would should they have been actually infected.

CHAPTER 18: PRENATAL HARMS

Child born alive:


so long as child born alive, then action can be brought for harms suffered in utero 

due to negligence

Not born alive, but viable at moment of injury:


most jurisdictions will impose liability and permit wrongful death actions if fetus 

is stillborn but was viable at time injury occurred

Not born alive and not viable at time of injury:


most courts reject liability here.

Renslow v. Mennonite Hospital: P's claim against D for transfusing her mother with wrong Rh factor blood when mother was 13 is actionable.

Albala v. city of NY: doctor who perforated a uterus during an abortion cannot be held liable for brain damage to a child later born to the woman.

Wrongful life, birth, or conception

Greco v. US
Procedure: P's claim that doctors negligently failed to make a proper diagnosis of defects and anomalies affecting the child in the mother's womb.  Mother claims wrongful birth and denial of opportunity to terminate pregnancy.  Claim for child is wrongful birth in that his life will be filled with pain and deprivation.

Facts: Doctors failed to perform tests or else performed them negligently and therefore prohibited mother from terminating pregnancy.

Reasoning: Policy: court refuses to recognize a tort for wrongful birth because the implict assumption is that the child would have been better off not being born, and the court does not want to make such a decision.  Wrongful birth is not a claim either, but the mother states a claim for medical malpractice.


Doctor's owed a duty to mother to perform tests properly.  Because they failed, she lost chance to abort and now must bear the emotional suffering of raising such a deformed kid.


Counterargument: since mother herself sustained no injury, the damage requirement of the tort of negligence is not fulfilled.  Damages are monetary, to repay mother for the extra cost of raised a deformed kid.

Wrongful conception:  failure of a sterilization procedure

Wilson v. Kuenzi: 

CHAPTER 19:  DEATH

Smith v. Whitaker
Procedure: Trial jury found for P.  Awarded $44k for wrongful death and $1.25 million in punitive damages.  Appellate court affirmed.  HELD: 

Facts: Truck with known bad breaks and in an unsafe operating condition, killed a woman in car wreck.

Reasoning: At CL, no civil remedy to survivors for wrongful death.  Policy: the fundamental purpose of a wrongful death act is to compensate survivors for the pecuniary losses they suffer because of the tortious conduct of others.


Policy: punitive damages are based on establishing an underlying claim and on the logic that if a wrongdoer could be punished had the victim lived, he should not escape retribution if his wrongful act causes death.

Survival Statutes: claims against a deceased tortfeasor may also continue; any tort claim may continue after P's death if continued by a personal representative.

Wrongful Death statutes: normally recovery based on the loss of money to survivors caused by deceased's death


Non-pecuniary damages (recovered most often when deceased was not a 

breadwinner):


1. punitive damages


2. mental anguish or gried


3. loss of consortium

Klossner v. San Juan County:  stepchildren could not recover under a survivor statute that permits recovery for "children" of the deceased.

Normally, wrongful death statutes require that the action can only be brought if the deceased could have brought the action had he lived.  i.e., if contributory negligence or assumed risk would have barred the action in life, it bars the action in death.
CHAPTER 20: VICARIOUS LIABILITY

DEF – Vicarious Liability:  a limited form of strict liability in which one person or entity is held legally responsible for the fault-based torts of another.

Respondeat Superior and Scope of Employment

Goals of Vicarious Liability (policy)


1. prevention of future injuries


2. assurance of compensation to victims


3. equitable spreading of losses caused by an enterprise

Riviello v. Waldron:  since insurance can help defray costs to employers, the modern test for vicarious liability is "whether the act was done while the servant was doing his master's work, no matter how irregularly, or with what disregard of instructions."

Fruit v. Schreiner: driving to and from a bar (where he intended to look for colleagues during a convention) is considered within the scope, so the person he hit with car can sue his boss.

Enterprise liability theory:  businesses should build the costs of accidents into the cost of their goods.  Because consumers prefer cheaper goods, this will mean that they will favor safer goods, and so businesses should make goods safer.  [stupid free market crap]

People serving as volunteers also create vicarious liability for the organization they serve, because they fit under the legal rubric of master and servant.  

Hinman v. Westinghouse Electric Co.
Procedure: Suit based on vicarious liability.  Jury found for D.  HELD: respondeat superior applies as a matter of law.

Facts: P was a cop standing in a freeway divider inspecting a road hazard.  He was hit by a truck driven by Herman, an employee of D.  Herman went to jobsites directly from home, and was paid for his travel time and expenses.  Employer had not control over the route or method he used to travel to and from jobs.

Reasoning: "Control" of employee and deep pockets are old justifications for vicarious liability.  Modern justification is a policy decision:  it is a deliberate allocation of a risk – the losses caused by the torts of employees, which are almost certain to occur, are placed upon the enterprise itself, as a required cost of doing business.


"Going and coming" rule normally cuts off vicarious liability for the transit of employee to and from work.  There are exceptions, however, such as when employer provides or pays for the transportation.

Faul v. Jelco:  a special hazard in travel to and from work may permit vicarious liability; however, increased travel distance is not a special hazard.  Also there is the dual purpose rule: when a normally personal trip involves serving a purpose that benefits employer (delivering something on way home).

Frolic and detour:  if employee is driving and goes out of normal way to frolic (e.g., drink beer with a friend) then vicarious liability cuts off.  if deviation was a mere detour, then vicarious liability may still apply.

Edgewater motels v. Gatzke
Procedure: Motel sues Gatzke and his employer for damage to hotel allegedly caused by Gatzke's negligence.  Jury found Gatzke 60% negligent, but trial judge held Gatzke was not within scope of employment and entered a j.n.o.v..  HELD:  Jury verdict upheld.

Facts: Gatze was a district manager for Walgreen's, and satyed in the P's motel while in Duluth, supervising the opening of a Walgreen-owned restaurant.  Motel damaged by fire, allegedly as a result of Gatzke's negligence while in his hotel room.


Gatzke lived in the motel at company expense.  He worked 16-hour days at restaurant and was on-call 24 hours/day.  Company paid for food, laundry, and even entertainment.


Gatzke got drunk and then probably smoked cigarettes in his room.  He normally put butts in wastebin.  He probably put a lit butt in trash.  Fire erupted and caused $330k in damages.

Reasoning: Court here states the ISSUE is whether an employee smoking a cigarette can be considered conduct within his scope of employment (i.e., conduct that in some degree was in furtherance of the interests of his employer).  They hold that it can be so long as the act of smoking occurs when he is otherwise acting within the scope of employment.

Lisa M. v. Henry Mayo Newhall Memorial hospital
Procedure: Trial court entered summary judgment for D.  Appeals court reversed.  HELD:  judgment of appeals court is reversed.

Facts: P sought treatment at hospital for a fall.  Ultrasound technician examined her fetus and then probed her vagina and later put his fingers in.  When she discovered this was improper procedure, she sued the technician and the hospital.

Reasoning: California has rejected the vicarious liability requirement that the act be in furtherance of the employers interests.  It is enough that injury arose from a dispute arising out of the employment.  Employer will not, however, be liable for an intentional tort that did not have a causal nexus to the employee's work.


Causal nexus: a generally foreseeable consequence of the activity in addition to but-for causation (e.g., technician's employment was the but-for cause of the ability to make the sexual assault, but was the sexual assault a generally foreseeable consequence of the hospital's enterprise?????)


The technician's "motivating emotions were not causally attributable to his employment," but were rather simply his evil lust. 

Rodebush v. Oklahoma Nursing Homes:  

Vicarious liability and traditional liability arising from duty of care (compare with Ybarra and Burgess).  Should such a relationship increase their vicarious liability? [571n1]

Employers who are not Masters

Kastner v. Toombs
Procedure: Kastner sued Toombs and To-Bi-Too.  Trial court gave summary judgment for Ds on ground that they cannot be vicariously liable for operator's negligence while employed by Clearwater.  HELD: there should be dual liability for each employer; pro rata share to be determined by jury.

Facts: To-Bi-Too leased a backhoe and operator, paid at hourly wage, to Clearwater Drilling.  Kastner was employed by Clearwater.  A ditch caved in and injured Kastner.

Reasoning: Borrowed servant rule: a servant who is loaned by one master to another is regarded as acting for the borrowing master, and the loaning master is not held responsible for the servant's negligent acts.  A servant may serve two masters at once, but only one is vicariously liable is borrowed servant rule applies.


Applying this rule with either the test of "control" of servant or "whose business is being done" leads to ambiguous and even unfair results.


Both employers should be liable based on percentage of benefit the employee gave to each employer.

District of Columbia v. Hampton
Procedure: Mother of dead child sues Dept Health Services for vicariously liability arguing that foster mother was agent of DHS.  Jury found for P.  HELD: reversed

Facts: Child removed from care of her mother.  Placed in foster care, at which point the sons of the foster mother beat child to death.

Reasoning: no right to control day to day tasks of foster mother; therefore, she cannot be held to be an agent and there is no vicarious liability attached to DHS.

General rule:  employer not vicariously liable for torts of independent contractor.  Control test normally applied to determine if someone is an independent contractor.  Other tests:  does the employee run his own business? does employee have his own tools or use special skills for which he was hired?  When employer can only dictate an acceptable end result, the employee is normally an independent contractor.

O'Banner v. McDonald's Corp
Procedure: Trial court gave summary judgment to McD on the grounds that restaurant owned by a franchisee and therefore McD had no control over the facility.  Appellate court reversed on ground that McD might be held vicariously liable on grounds of apparent agency.  HELD: reversed; trial verdict reinstated. 

Facts: O'Banner claims he slipped and fell in a McD bathroom.

Reasoning: Apparent agency: if a principle creates the impression that someone is his agent, he is estopped from denying agency if an innocent 3rd party reasonably relies on the apparent agency and is harmed as a result.  Vicarious liability for tort arises when the injury would not have occurred BUT FOR the injured party's justifiable reliance on the apparent agency.

Boroughs v. Joiner
Procedure: Boroughs sues alleging that Joiner is vicariously liable for Carter's damages.  Trial court grants summary judgment for D on ground that Carter was an independent contractor.  HELD:  this is an exception to the normal rule; reversed and remanded.

Facts: Joiner hired Carter to spray pesticide on crops.  It drifted into Borough's pond and killed his fish.

Reasoning: As an exception to the independent contractor rule against vicarious liability for his employer is that "one who employs a contractor to carry on an inherently or intrinsically dangerous activity [e.g., one that is a nondelegable duty to others] cannot thereby insulate himself from liability."


Known as the inherent danger and peculiar risk rule that applies to nondelegable duties.

Statutory duties to provide safety protections are nondelegable.

Otero v Jordon Restaurant Enterprises
Procedure: Trial court granted a summary judgment on vicarious liability for the restaurant/employer on ground that it had a nondelegable duty to ensure safety in areas over which it had control.  HELD:  affirmed.

Facts: Otero injured when bleachers that were negligently assembled by an independent contractor collapsed.  

Reasoning: Collateral negligence is an exception to the exception of nondelegable duty.  That is, an employer is not liable for the nnegligent harm caused by an independent contractor if:


1. negligence is solely in the improper manner in which contractor does the work


2. work creates a risk of such harm which is not inherent in or normal to the work


3. employer had no reason to contemplate contractor's negligence when the 

contract was made.

This exception is limited to negligence that produces a temporarily unsafe condition while the work is in progress.  

These reasons do not apply to facts of case.

Other Forms of vicarious liability

1. Partnership:  

2. Joint enterprise

3. concert of action, conspiracy, aiding and abetting

4. Entrustment of vehicle


a. negligent entrustment


b. owner in the car with right of control


c. ordinary bailment


d. owner consent statutes.


e. family purpose doctrine

5. Imputed contributory negligence


a. "both ways" rule


b. negligence of family members


c. bailments

PRODUCTS LIABILITY

"Liabilities of those who manufacture or distribute harm-causing products."

Products liability can be claimed on the contract theory for breach of warranty and this theory must be understood to understand the tort claims.


Privity:  manufacturer once only held liable to the person to whom he originally sold a good (not to future purchasers).


MacPherson v Buick held that the manufacturer of anything "that is reasonably certain to place life and limb in peril when negligently made, is a thing of danger."  therefore, if manufacturer is negligent where danger is to be foreseen, a liability will follow.


Eventually, manufacturers held liable for misrepresenting their products (i.e., can't call a widow shatterproof unless it is).


Express and implied warranties could also be the basis for a liability claim.  Eventually held that the implied warrenty included the safety of life and limb of the end user of the product.


Strict liability emerged as a leading theory during the 60s, holding that any injury was liable to manufacturer:



1. no need to prove fault



2. privity requirement abolished



3. defective products deemed unreasonably dangerous and therefore 

subject to strict liability

4. consumer's reasonable expectations defined what counted as defective

Policy:  justifications for strict liability


1. consumer expectations


2. enterprise liability or "loss spreading"


3. practicality (most product problems are because of negligence, so strict liability saves the time and expense of proving negligence)


4. fairness


5. deterrence of future negligence

Moorman Manufacturing v. National Tank
Procedure: P sued for crack in tank based on strict liability, misrepresentation, negligent design and express warranty.

Facts: P purchased a steel grain storage tank for use in feed processing.  10 years later, a crack developed in tank.

Reasoning: Consumer should not be able to recover under strict liability for mere economic losses.  Court says this is due to sound policy reasons.  Policy:  1) warranty rules already provide ample protection for product quality in a merely commercial setting; 2) strict liability for economic losses could extend the sphere of liability to other business that failed because a product didn't meet their needs, etc., this is crazy and does not permit predictability; 3) anyone making a large purchase can simply bargain for a better warranty or a lower price for protection, rather than seek that protection in the law


However, when a product is sold in a defective condition that is unreasonably dangerous to user or his property, strict liability should apply.


But, where the damage is only to the defective product itself, then any claim must fall under a legal theory other than strict liability.

Policy: tort theory is appropriately suited for personal injury or property damages resulting form a sudden or dangerous occurrence (not the slow formation of a crack).

ESTABLISHING PRIMA FACIE CASE OF PRODUCTS LIABILTY

Show one of three defects:


1. manufacturing defects/production flaws (can simply be a screw up due 

exclusively to chance)


2. design defects


3. information defects

Key questions:  is product indeed defective? and what does P have to prove to establish such a defect?

Lee v. Crookston Coca-Cola Bottling Co
Procedure: P sues on strict liability.  Trial judge refused to allow the theory, and jury found for D.  P appeals the instruction.  HELD: revered and new trial granted.

Facts: Coke bottle explodes in waitress' hand, injuring her.

Reasoning:  To recover under strict liability, evidence must show:



1. product was in a defective condition and unreasonably dangerous for its 

intended use

2. such defect existed when the product left D's control

3. defect was proximate cause of injury sustained

Both 1 and 2 are most difficult to prove.  in effect, to prove point 1 and 2, you have to make a case for general negligence.

ISSUE: is circumstantial evidence (the heart of res ipsa loquitur) sufficient to take an issue to jury on strict liability as well as negligence?

Mexicali Rose v. Superior Court: if danger is inherent or reasonably foreseeable to consumer, then strict liability cannot apply, though a regular negligence claim can be pursued.

Jackson v. Nestle-Beich:  held the opposite of Mexicali

Design Defects

Leichtamer v. American Motors Corp: if P adduces sufficient evidence that an unreasonably dangerous product design proximately caused or enhanced P's injuries in the course of a foreseeable use, then strict liability applies for design defect.


-Product will be deemed unreasonably dangerous if it is dangerous to an extent beyond the expectations of an ordinary consumer when used in an intended or reasonably foreseeable manner:  comsumer expectation test

-Both users of the product and bystanders injured by it can recover.

Knitz v. Minster Machine Co
Judge looks at two ways to evaluate whether a product has a design defect.  

1. the consumer expectation test; 

2. it is deemed defective if: "the benefits of the challenged design do not outweigh the risk inherent in such design.":  risk-utility balancing (cf. B<PL)


-for this second test, court cites expert witness

Barker v. Lull Engineering: one of few jurisdictions that shifts burden to D to prove that utility outweighed risk in its design considerations.  (seems like this would compel the D to reveal some information it might not otherwise have???)

Wilson v. Piper Aircraft Corp
Test for strict liability in tort for design defect:  "would a reasonably prudent manufacturer have so designed and sold the article in question had he known of the risk involved which injured the P?"


in risk-utility we must ask:  can the manufacturer eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility.  Very often, such information must come from expert witnesses.  Further, feasible alternatives must be proven to exist and possibly be superior before the question can go to the jury.

Restatement:  1) P must prove risks outweigh benefits



2) P must prove that a reasonable alternative design was or reasonably 

could have been available at the time the product was sold or distributed




-a "manifestly unreasonable" design may be sufficient to win on 

the second test without showing an alternative design

-what proves an alternative design? an expert can show that, in 

theory, a safer design can be developed; the P need not actually create a new design or point to an extant alternative

Some courts permit a P to win on the consumer expectation test alone, without any proof of existence of a reasonable alternative design.

Products specifically designed to be dangerous in order to be functional (e.g., knives, bullets) cannot be said to de defectively designed (because they are ultrahazardous) because injury is a normal result of incorrect use.  "A product's defect is related to its condition, not its intrinsic function."

FAILURE TO WARN

a. point-of-sale warnings

Liriano v. Hobart Corp
Employer removed safety guard on meat grinder.  However, manufacturer did not have a warning that such a guard should be in place.  Is manufacturer liable?

-Even if the danger itself is obvious, this does not substitute for a warning, esp if a warning could add useful information.

-After establishing a prima facie case for failure to warn/and that D's negligence has a strong propensity to create the injury sued upon, the burden of proof shifts to D to refute the inference.


(similar to negligence per se as in Martin v. Herzog, where the facts under which the injury occurred – i.e., driving without headlights – were almost certain to cause harm, the burden shifts to the person acting in the dangerous way)

DUTY: Failure to warn can be seen as a breach of duty; the duty to provide (appropriate) information

OBVIOUS DANGER: If danger is foreseeably obvious in a significant degree, then the product is not defective at all for lack of warning.


Obvious danger can limit a D's fault under assumed risk or contributory negligence rules.


A warning will not exclude a manufacturer from defective design claims if a small and cheap change could have prevented serious injuries or death.

Carruth v. Pittway Corp
Warnings must be reasonably clear and of sufficient force and intensity to convey the nature and extent of the risks to a reasonable person

If the product in question flows through a learned intermediary (e.g., drugs to a doctor who then prescribes them), then only he needs the warning, which he will pass along to consumer as needed.  When product is sold in bulk or to sophisticated users, there may not be any need to warn.


if, however, drugs are marketed directly to consumers, then it may or may not cut off failure to warn claims because consumers can only get the drug from MDs.

b. Post-Sale Warnings

Comstock v. GM
When a latent defect becomes known to manufacturer after the product is on the market, the manufacturer has a duty to warn the consumers of that product.

Gregory v. Cincinnati
For there to be a continuing duty to warn, the defect must have existed at the time of manufacture (e.g., safety regulations put in place 10 years later that would render the product defective are not actionable if the product met all safety regs at the time)

SPECIAL ISSUES OF PROOF

Bittner v. Honda Corp
Comparative risk evidence for similar products may be used in evidence (comparing risk to dissimilar products – e.g., motorcycle riding and playing football – is not permitted).

similar accident information is usually admissible as tending to show a defect or not (such info is generally irrelevant in a manufacturing flaw question).

Turpin v. Dow Pharma
Hard Look doctrine:  judiciary should strenuously examine expert testimony for the reasonableness of scientific theories and inferences before they decide if it should go to the jury.  Why?



1. likelihood of juror misunderstanding



2. experts are not necessarily unbiased (they are paid by one side)

DEFENSES AND DEFEATS to  PRODUCTS LIABILITY

Comparative Fault and Assumption of Risk

Bowling v. Heil Co.
Bowling crushed by dump truck as he got underneat the upraised bed.

Jury found him contributorily negligent, but found that he had not assumed any risk.

R2T §402A comment:  

-contributory negligence is not a defense when the negligence consists merely in failure to discover the defect or to guard against the possibility of its existence.

-assumption of the risk, that is, "voluntarily and unreasonably proceeding to encounter a known danger" is an affirmative defense
Because the policy behind §402A is that products liability rests on enterprise liability principles rather than upon negligence principles, using contributory negligence as a defense doesn't follow logically.

most courts have moved away from prohibiting the use of P's contributory negligence as a defense.  Instead, they now apply comparative fault apportionment to reduce P's recovery.

Jursidictions that allow the comparative fault defense restrict it in some instances:  

-if P's contributory negligence was solely to fail to discover or guard against the product's defect, then his recovery will not be reduced.

DISTINGUISHING Defenses from Failure to Prove Defect:  Proximate Cause and Misuse

a. Misuse, Defectiveness, and Comparative Fault/Assumed Risk

Hughes v. Magic Chef, Inc
Misuse precludes recovery when P uses product "in a manner which D could not reasonably foresee," that is producer of product has no liability if product is misused from the outset.  [note that even if P used the product in a negligent or unreasonable way, if this was foreseeable by D, then misuse cannot be claimed.   In fact, a manufacturer has a duty to design a product to withstand foreseeable misuses!]


Misuse is not an affirmative defense, but rather has to do with an element of the P's case.  It is no longer to be used as an affirmative defense, but rather "to be treated in connection with the P's burden of proving an unreasonably dangerous condition and legal cause."


Burden of proof:  P must show that P's use of the stove was reasonably foreseeable by D; otherwise misuse is assumed?  In effect, misuse is not a defense, but rather it destroys prima facie case.

Assumption of the risk is a defense when P has "voluntarily and unreasonably proceeded to encounter a known danger," that is P bars himself from recovering by voluntarily continuing to use the product.

b. Misuse, Defectiveness, and Proximate Cause

Reid v. Spadone Machine Co
For D to successfully argue that "a 3rd person's negligence or misuse is a superceding cause, he must prove that the negligence or misuse was not reasonably foreseeable" (burden of proof is now on the D).

c. Misuse, Defectiveness, Warnings, and Disclaimers

Misuse related to warnings (e.g., in Hughes, if Magic Chef had not warned where all of the pilot lights were, then clearly product would be defective).

COMPLIANCE with overriding standards:  statute, specifications, and federal preemption

a. compliance w/statute


-violation = negligence per se


-compliance is not necessarily absence of negligence; that is, a statute provides a minimum standard of conduct

b. preemption of liability rules by compliance with overriding law:  cipollone example

c. compliance with specification; government contractors and others

Boyle v. United Technologies Corporation
Two claims for liability:


1. defective repair


2. defective design of pilot compartment (preventing escape after crash)

-in a few areas, uniquely federal interests are so commited by the Constituion and the laws of the US to federal control that state law is pre-empted and replaced where necessary by federal law


-one such uniquely federal area, says US Supreme Court, is "civil liabilities arising out of the performance of federal procurement contracts"


- therefore, when state law is contrary to specs in a federal procurement contract, the spec trump the law

-this immunity not bestowed by Feres, but rather by government's discretionary function in Federal Tort Claims Act.

RULE: liability for design defects in military equipment cannot be imposed by state law when:
1) the US approved reasonably precise specification,


2) the equipment conformed to those specifications, and


3) supplier warned US about the dangers in the use of the equipment that were 

known to the supplier but not the US

This rule applies when a) there is significant federal interest at stake and b) state tort law demands would significantly conflict with it.

STATUTES of Limitation


1. Warranty cause of action:  UCC states a four-year limit on claims



Tort law, unlike contract law, seeks to protect persons from bodily harm 

rather than from commercial losses.  Thus, torts more willing to play loose with statutes of limitation.


2. Accrual of the claim

A) Sales or later date:  UCC statute normally uses this;.

B) Injury or later date: Tort normally uses date of injury to begin running of statute of limitations (subject to discovery rule)


3. Statutes of Repose



A) Ultimate repose:  bars products liability claims after a set number of 

years post-manufacture (e.g., 12 years)

B) Some of these statutes of ultimate repose have been held to be 

unconstitutional under state constitutions

C) Continuing duty to warn:  does manufacturer have duty to warn owners of product 5, 10, or more years later if a defect is discovered at that time?

EXTENDING THE SCOPE OF PRODUCTS LIABILITY

Beyond Manufacturer of New Goods

a. Tangible Goods and Property


only distributors (i.e., commercial providers of products – e.g., a car dealer is, but a citizen selling a car is not) are subject to products liability



distributors include retailers, wholesalers, and component manufacturers



"as-is" disclaimer may limit product liability when selling used goods


contractors and builders are now held liable for negligence in turning over a defective product to the owners

b. intangibles – services and endorsements

Newmark v. Gimbel's inc
-selling a product to person for home use creates a warranty liability for seller

-court says, "there should be no reason why a product applied in a shop rather than sold for home use should lessen this liability; in fact, it might actually increase it."


Reasoning:   if a product is sold as a part of the service, then the service is a hybrid and products liability applies.


-this does not apply when the person offering the service is a professional (such as a dentist who uses products with due care that may nevertheless fail and cause injury); professionals furnish opinions and services; whereas beauticians furnish services and goods and luxury.

in addition to the sale requirement, courts have added leasing to impose strict liability

Providers of blood and body parts are normally held (by statute) to be providing a service and are therefore not liable under strict liability

e.g., United Blood Services v. Quintana

-however, although there is a presumption that adherence to the applicable standard of care adopted by a profession constitutes due care for those practicing that profession, the presumption is a rebuttable one." 

COMMON LAW STRICT LIABILITY

writ of Trespass:  addresses all direct harms, even without fault of D

writ of Case: address indirect harms that were result of D's fault

Strict Liability after brown v. Kendall
a.  Trespassing Animals

b.  Nuisance

Trespass is an interference with the P's right to exclusive possession of his property; nuisance is an interference with his right to use and enjoy it.

Bamford v. Turnley
claim:  vapors from kilns on D's land interfered with P's right to enjoy his own land

Private nuisance:  interference with right to use and enjoy land when done wantonly or maliciously.


-there must be intent (that is, actor has substantial certainty of the result of his actions)

Private Nuisance:


-invasion must be substantial


-must be unreasonable (unreasonable in sense that at that time, place, and social 

expectations of the area make it unreasonable to expect P to put up with the invasion without compensation)

-R2T:  invasion is a nuisance if gravity of harm to P outweighs utility to D (cost-benefit analysis)


-if compensation can be made for the nuisance, then it is permissible to let 

it continue??


-nuisance is measured by a normal person and normal land uses (thus someone 

with a crazy, abnormal allergy probably can't recover)

-remedy:  normally money damages, but sometime injunction is sought

Public Nuisance:


-an interference with a right common to the general public


-recovery granted only to those who have damages different from the public 

generally!!!

Rylands v. Fletcher
key to this case is that it was an "inconsistent land use" and non-natural activities

one who moves into the nuisance that already existed will find it very difficult to recover

ABNORMAL danger

-Trespass:  abnormal danger (blasting stumps near public highway) + direct damage = 

      strict liability

Modernly:  engaging in perilous or abnormally dangerous activity that results in damage makes the actor strictly liable as a matter of policy because it would be unfair to make the injured party bear the costs because they had no relation to the dangerous activity other than geographic proximity.  A balancing policy.

R2Rules of Strict Liability

Abnormal danger


-there is strict liability for damages so long as harm is of a kind that makes the activity dangerous in the first place


-factors determining abnormal danger: (first 3 most important – KG, "a policy 

question based on risk)



1. existence of high degree of risk of harm



2. likelihood that resulting harm will be great



3. inability to eliminate the risk by using reasonable care


4. extent to which activity is not a matter of common usage



5. activity's inappropriateness to the place where it is carried on



6. extent to which activity's value to community is outweighed by its 

dangerous attributes

However, most courts only use two criteria for abnormal danger:


1. risk of serious harm cannot be eliminated by exercise of due care


2. activity is not a matter of common usage

STRICT LIABILITY TODAY

What are the subjects of modern strict liability for nuisance and "abnormally dangerous activities"?


1. Impoundments:  a) D impounds noxious substances that suddenly escape




       b) D impounds liquids that slowly escape, such as seeping into 

ground and contaminating


2. Hazardous Wastes (e.g., waste remains in soil; seller is strictly liable to 

purchaser)


3. Environmental statutes; SuperFund


4. Lateral support:  landowners have a right to have their land laterally supported 

by the soil of their neighbors (e.g., excavation liability)


5. Blasting and Explosives (storage not always held as "abnormally dangerous").


6. Nuclear energy
a) govt is immune





b) private liability: state vs. federal law issue (often 

immune)


7. Fire: Koos v. Roth: fire, due to its massive scale, held to be abnormally 

dangerous

-most courts do not consider fires as abnormally dangerous


8. High-energy activities



launching rockets, using pile driver, etc


9. Utilities:  no strict liability


10. Fireworks display??



-should we consider this a "common usage" and ths exempt it from strict 

liability?


11. Poison??

Legal cause in strict liability cases


-for abnormally dangerous activities, the D is only strictly liable for the harms 

caused by what makes the activity abnormally dangerous in the first place (that is, the harm must in some way be foreseeable to the D)

Affirmative Defenses to Strict Liability claims


1. contributory negligence is no defense


2. assumption of the risk or "knowing" negligence is a defense

SETTLEMENT AND TRIAL WITH MULTIPLE DEFENDANTS

I. Traditional allocation of responsibility among multiple Ds

-joint and several:  if one D pays more than his share, he could obtain contribution from the other tortfeasors.   P could enforce judgment in part against one D and in part against another D, but could never recover more than total of original judgment.  policy: helps ensure P's compensation when one or more tortfeasors have insufficient funds to pay the judgment


joint and several applies in four distinct situations:



1. concerted action:  all tortfeasors act in concert to commit an unlawful 

act (e.g., an intentional tort pursued jointly; dragracing; etc)

2. indivisible injury:  A's act or B's act alone was sufficient to cause the injury so both are liable  OR  impossible to tell how much harm each tortfeasor caused

3.  A creates risk of harm by B: that is, A's tort places P in a position he would not otherwise have been in when B commits a second tort that injures him (or injures him further)

4. D is vicariously liable
-causal apportionment:  

-traditional forms of settlement with one of several tortfeasors
1. if one tortfeasor agrees to pay entire amount claimed in tort action, then the other tortfeasor is no longer liable

2. if one tortfeasor settles only a part of the damages, the action against the other tortfeasor may proceed

3. under CL any release of liability included with a settlement with one tortfeasor extinguished the claims against all tortfeasors

4. covenant not to sue

5. statutory changes: release of one tortfeasor does not extinguish claims with other tortfeasors

-contribution and indemnity

1. states generally permit contribution except with intentional torts


2. some states refuse contribution to lessen burden of a settlement, though this is 

an increasingly minority position

3. pro rata share rule: if two tortfeasors cause a single, indivisible injury, then 

each should be liable for 50% of the damages; if three, 33% share (that is, payments were apportioned based on the number of tortfeasors)

4. indemnity: tortfeasors A and B.  If A is merely technically liable and pays sum 

to P, A may recover entire amount from B who is really the only person at fault (e.g., vicarious liability or products liability where retailer is held technically liable for a manufacturing defect)

Ascheman v. Village of Hancock
general rule re: contribution:  available only where there is common liability and when the tortfeasor seeking contribution has paid more than his equitable share

II. New forms of apportionment among tortfeasors

American Motortcycle v. superior court
-adoption of comparative negligence does not abolish joint and several liability

-comparative fault:  pay only the % of damage your tort caused (cf. pro rata rule)

Safeway v. Nest-Kart
-comparative fault apportionment applies in strict liability cases

Hymnowitz v. Eli Lilly (DES case)

alternative liability doctrine (i.e., summers v. tice):  where two Ds breach a duty to the P but there is uncertainty regarding which caused the injury, "the burden is upon each actor to prove that he has not caused harm" or else be held jointly and severally liable.  as a matter of policy, this ensures Ds will talk and P will get recovery (though normally applied where only a small # of wrongdoers and where they have superior info to D).

HOWEVER, THIS WON'T WORK HERE.  NEED A NEW THEORY

market share liability:  when manufacturers acting in parallel manner produce an identical, generically marketed product that caused injuries and no particular manufacturer can be identified, then liability will be limited to % of national market share for that product.  The liability is several only, not joint.  The result is a less than 100% recovery for P.


this concept can be seen as a risk creation issue (breach of duty or prox cause?), in that company with greater market share creates a greater risk  Ds, of course, can exculpate themselves by showing that their product could not have cause the injury in a particular case.



yet another version took all possible Ds who had not exculpated themselves and gave them each a % of market share totaling 100%.  then, the Ds could prove their share was less than that assigned.  Those Ds who could not show this, had their market share inflated so that the total was again 100%, thus permitting P a full recovery.  

This court decides on the market share liability theory as the easiest to implement and the most fair based on which companies created the greatest risk to the public-at-large.

NB:  market-share liability really only works with a design defect issue (since it means all similar products will be dangerous) rather than a mismanufactured product because it may be that only a single product was dangerous and thus market share liability would be unfair.

Other reasons to exclude this theory of recovery:


1. D's product is one of many using the dangerous substance, but the products use the substance in various amounts (so, market share not a reliable indicator of exposure)


2. only a small # of people ever exposed to substance in large enough quantities to cause harm


3. if item is essential to public welfare (like a particular vaccine) courts may not permit market share liability since it might prevent companies from making enough of the drug to meet public demand out of a fear of liability.  (this way, only mismanufacturing or negligence causes of action).
Gun manufacturers of unidentifieable guns (.25 guns marketed negligently) might be held to market share liability

MULTIPLE DEFENDANTS: settlement and suit in a joint and several liability system

in some jurisdictions, a good faith settlement and release, dismissal, or covenant not to sue or not to enforce a judgment operates to discharge the party to whom it is given from all liability for any contribution to any other parties.


added to this was a new layer:  the judge must review and approve the settlement

MULTIPLE DEFENDANTS: settlement and suit in a proportionate share system

a. abolishing or limiting joint and several liability


-some states now hold that Ds are only severally (not jointly) liable for non-

economic damages as a % of their fault

phantom tortfeasors: do not serve to increase fault allocation to others; that is, if the injuries come from a hit and run driver who cannot be found, then his absence does not put the fault on the other tortfeasors (e.g., negligent maintenance by city on a traffic light, etc)

b. comparing negligence with intentional and strict liability wrongs

Board of county commissioners of teton county v. Bassett
"fault" in a statute includes all types of tort (reckless, negligent, intentional, wanton, etc) and so any tortfeasor meeting that def must be included in fault allocation by jury

Turner v. Jordan
policy: by permitting comparative fault between intentional and negligent tortfeasors, we are almost assuring that the jury will find the intentional tortfeasor should bear most of the damages; this will, in turn, prevent a negligent tortfeasor (who had a duty to prevent the foreseeable intentional tort) from taking steps to reduce his negligence when he knows he will never be forced to pay much

MULTIPLE CLAIMANTS

SETTLEMENT and trial with multiple claimants

Jess v. Herrmann
setoff is appropriate in a situation in which neither party is insured.  (i.e., if P is entitled to 60k and D to 10k, then we just say P gets 50k).

setoff is inappropriate when insurance is involved.  why?


1. reduces each parties actual recovery, for they are not paying out of pocket.  that 

is, if P's recovery is reduced by 10k, then he is screwed because his insurance co pays whatever he owes to D anyway.

2. in such a situation, it is only the insurance cos who say money

Graci v. Damon
Feltch v. General
a loss of consortium claim is independent of the reason for the loss.  Therefore, if a person contributed to his own injuries for which another P sues for loss of consortium, that P's recovery cannot be reduced because of the original negligence.

DAMAGES

COMPENSATORY DAMAGES GENERALLY

a. proving and computing basic damages


Constitutional torts:  must prove actual pecuniary damages beyond the violation 

of civil rights or else get only nominal damages ($1)

Property torts:  

Personal injury torts:


medical expenses



(in some situations, medical monitoring – such as screening for a 

potential cancer)


lost wages and lost earning capacity


pain and suffering (including mental)


any other specifically indentifiable harm

Martin v. US
most awarded damages need to be paid in a lump sum; a few states permit periodic payments in a limited number of cases.

McDougald v. Garber
deals with awarding nonpecuniary or non-economic damages and how they are not tied to obvious injuries and facts, thus making them difficult to assess.

purely punitive damages are prohibited unless conduct was intentional, malicious, outrageous, or otherwise aggravated beyond mere negligence.

Is P actually aware of loss of enjoyment of life (i.e., is P not so damaged/fucked up that he can realize what he is missing?)?   loss of enjoyment = hedonic damages


Yes: courts allow recovery almost in all jurisdictions.


No: split of authority on allowing recovery

b. Capping and Limiting Damages

some jurisdictions cap the maximum award for noneconomic damages (often near $250-350k).  This is all the lawyer can make, in other words.  Such statutes have been enacted in half the states.  Also, many jurisdictions limit it to particular claims:  some apply it to all personal injury claims, while others apply it only to medical malpractice claims.


-meanwhile, state courts have found some of these statutes in whole or in part to be unconstitutional

ADJUSTMENTS IN DAMAGES

Keans v. Bottiarelli
P must attempt to reasonably mitigate her damages.  If she just sits there and lets things fester, then she is not entitled to the recovery.  


"one who is injured by the negligence of another must use reasonable care to promote recovery and prevent any aggravation or increase of the injuries"

avoidable consequence/mitigation rule


"one who is injured by the negligence of another must use reasonable care to promote recovery and prevent any aggravation or increase of the injuries"

NB: this is not comparative fault; that is, it does not reduce the total recovery as a % of P's negligence, but rather prohibits recovery for a discrete set of injuries deemed to have been brought about by failure to mitigate.  The rest of the damages are permitted in full (less any comparative fault).


in other words, the avoidable consequences rule is not an affirmative defense

collateral source rule

if, after being injured, P receives gifts from friends and say, keeps full pay from his job, these collateral benefits cannot be considered in determining the amount of $$ owed by D


-this rule does not apply to previous payments made by the D or someone directed by D to pay

it also protects the insurance company's ability to subrogate the claim of one of its insured (that is, company pays the insured and then brings an action on his behalf to recover their payout – such a double recovery would not be permitted without the collateral source rule)

PUNITIVE DAMAGES

Awarded only for misconduct coupled with a bad state of mind involving malice or at least a reckless disregard for the rights of others


that is, punitive damages awarded based on conduct and state of mind and are applicable to all torts, even strict liability


moreover, punitive damages are not reduced by comparative fault


purposes:


1. punishment


2. deterrence


3. pool from which to pay the lawyer

some jurisdictions permit punitive damages to be inflicted upon a party who is only vicariously liable; others require party is a direct participant in the tortious act

policy:  without punitive damages, a company may make so much money from a dangerous product that only massive punitive damages will induce it to remove the product from the stream of commerce (tort-for-profit)

factors in size of punitive damage award:


1. reprehensibility of conduct


2. wealth


3. ratio rule (punitive damages should be a modest multiplier of actual damages)

ways to limit awards:


1. higher burden of proof


2. permit only a single punitive damage award for each product


3. prove malice; wanton recklessness not sufficient


4. ratio multiple caps


5. 

