
CRIMINAL PROCEDURE OUTLINE
1. EXCLUSIONARY RULE – Constitutional remedy that gives individuals a right to prevent the government from using evidence in a criminal prosecution that has been unconstitutionally procured from them.  The government bears the burden of establishing the admissibility by a preponderance of the evidence.  
a. EXCEPTIONS: (Exclusionary Rule does NOT apply to)
i. Grand Jury Proceedings (Except for Federal Wiretapping)

1. A grand jury witness may be compelled to testify based on illegally seized evidence
ii. Civil cases, Deportation cases, Parole revocation hearings.
iii. Violations of State law or Local laws
1. In order to qualify for exclusion the search in question must either violate the federal constitution or a federal statute
iv. To Impeach the credibility of DEFENDANT’S OWN testimony (Not a witness of D)
1. May impeach defendant with:  (inconsistent with testimony)
a. Improperly Mirandized statements
b. Pre or Post arrest unMirandized silence
c. Unconstitutionally seized evidence 
2. May NOT impeach with:
a. Coerced Confessions (In violation of Due Process)
b. Post Mirandized silence
c. Massiah (6th amendment right to counsel) violations
i. Impeachment must be reasonably within scope of direct
v. Violations of the Knock and announce rule in the execution of search warrants if the officer reasonably believed that knocking and announcing would be futile, dangerous, or inhibit the investigation. 
b. GOOD FAITH defense to exclusion: When police rely in good faith on:
i. Judicial opinion later changed by another opinion
ii. Statute or an ordinance later declared unconstitutional
iii. Defective search warrant – (4) exceptions to good faith reliance [see below]
c. FRUIT OF THE POISONOUS TREE – All evidence obtained from exploitation of the unconstitutionally obtained evidence will also be inadmissible.
i. Exceptions
1. Knock and Announce Rule – Exclusion is not an available remedy for a violation of the knock and announce rule in the execution of search warrants.
2. Miranda Violations – No real or physical evidence exclusion obtained as a result of a Miranda violation.
3. Independent source of discovery for that evidence
4. Inevitable discovery by police
5. Intervening acts of freewill of the defendant
a. Ex: D is illegally arrested on Fri.  Out on bail Sat.  On Tues. returns to police and confesses.  Will it be excluded?  No.
6. In court ID – Cannot exclude an in court identification on the grounds that it is the fruit of an unlawful detention.
ii. Harmless Error – If illegal evidence is admitted, a resulting conviction should be reversed on appeal unless the gov’t can show beyond a reasonable doubt that the error was harmless.  (Does NOT apply to the right to counsel at trial – NEVER harmless error)
4TH AMENDMENT

The Fourth Amendment provides that people should be free from unreasonable searches and seizures.

1. ARRESTS (Other Detentions)
a. Seizure – A seizure occurs when a reasonable person would believe that she is not free to leave or terminate an encounter with the government.
b. Arrest – When the police take a person into custody against their will for the purpose of criminal prosecution or interrogation.
i. Arrests in a PUBLIC – Must have probable cause.  The officers do NOT need an arrest warrant.
1. Station house detention – need probable cause to bring you to the station for questioning or fingerprinting.
ii. Arrests in a HOME – Non-emergency arrest of an individual in his own home, requires an arrest warrant
2. SEARCH & SEIZURE (4 part test)
a. State Action – 4th amendment only applies to searches or seizures by the government.  Must determine that there was governmental conduct.  
i. Police officers are agents for the government on or off duty. (24/7)
ii. Any private individual acting at direction of police (ex. Roommate searches dresser for drugs at the request of the police)
iii. Privately paid security guards are NOT, unless deputized with the power to arrest. 
b. Standing – Must have a reasonable expectation of privacy as to the thing searched or the item seized.  
i. Automatic categories of standing
1. Owned the premises searched
2. Live on the premises searched, whether you own or not
3. Overnight guest
ii. Sometimes categories of standing
1. Legitimately present when the search takes place
a. Passenger in car – No standing to object to the search of the car but may have standing to object to a search of their own property. 
b. Drug Dealer – A drug dealer in a residence just for the purposes of conducting a drug deal does NOT have standing.
2. If you own the property seized at the time it was seized 
a. Standing if you have a reasonable owner’s expectation of privacy in the item or area searched
iii. No Standing for anything held out to the Public everyday – If the items seized were already exposed to the public, then there are no rights of privacy to be invaded.
1. Sound of your voice / Style of handwriting
2. Eavesdropping – Speaking loud in a public place
3. Paint on the outside of your car
4. Account records held by a bank
5. Monitoring the location of vehicles (even electronically) in public places or in your driveway
a. Can use electronic monitoring devices but cannot use the monitoring devices in homes.
6. Search of Open Fields and buildings in them (exception for curtilage)
a. i.e. Even if the field is fenced with no trespassing signs.
7. Observed during flyover in public airspace using unaided vision
8. Odors emanating from your luggage (Sniff test) – NOT x-rays.
9. Your garbage set out on the curb for collection
c. Valid Search Warrant – Police must have a valid warrant to conduct a search.  A valid search requires probable cause and particularity. 
i. Probable Cause – trustworthy facts or knowledge sufficient for a reasonable person to believe that the suspect has committed or is committing a crime. 
1. Police can rely on hearsay for the issuance of warrant
2. An affidavit based on an informer’s tip must meet the “Totality of the Circumstances” test (informant can be anonymous) 
3. Magistrate given enough information to make a “commonsense evaluation”
a. Invalid if the officer (1) intentionally or recklessly included false statements in the warrant application, and (2) the statement was material in finding probable cause.
4. Properly Executed 
a. Timing – Was the warrant stale by the time it was served?
b. Knock and announce presence and wait a reasonable time.
i. Unless it would inhibit investigation or be dangerous
5. Neutral and Detached magistrate issued the warrant
ii. Particularity – Must state with particularity the place to be searched and the things to be seized.
iii. Note
1. Probable cause may be based on a anonymous tip 
2. A search of a 3rd party premises is permissible with probable cause.
3. May detain all occupants of the premises during a proper search
4. May NOT search persons on the premises who were not in the warrant.
5. If the search warrant is defective, check the Good Faith Defense of exclusion or an Exception
a. Note – The good faith exception only applies if police obtained a warrant and it was defective.  If no warrant look to exceptions.
d. If the Warrant is NOT valid, does the officer’s GOOD FAITH DEFENSE save the defective search warrant?
i. General Rule – the officer’s good faith reliance on a search warrant overcomes defects with the probable cause or particularity requirements 
ii. Four Exceptions:
1. The affidavit underlying the warrant is so lacking in probable cause that no reasonable police officer would have relied on it. 
2. The affidavit underlying the warrant is so lacking in particularity that no reasonable police officer would have relied on it.
a. i.e. fails to state particularity of place to be searched or things to be seized
3. The police officer or prosecutor lied to or mislead the magistrate when seeking the warrant.
4. If the magistrate is biased and therefore has wholly abandoned his neutrality.
a. Ex. Magistrate is also the prosecutor, paid per search warrant or has become a member of the law enforcement team.
e. Valid WARRENTLESS Search
i. Search Incident to Lawful Arrest
1. Arrest must be lawful
a. If the arrest is unlawful then the search is unlawful 
2. Arrest and search must be contemporaneous in time and place
a. i.e. Can’t arrest a suspect in the living room, put them in the patrol car, then re-enter and search the living room.
3. Geographic scope – Subjective Wingspan – person and the areas into which could be reached in order to procure a weapon or destroy evidence
4. Search Incident to Lawful Arrest in Automobile 
a. The entire interior of the vehicle is considered within the suspects wingspan. (But NOT the trunk)
b. Unlike in homes, the police may secure suspects before searching the car
c. Police may also search vehicles of recent occupants.
d. May seize and open any containers
5. Inventory Search – At the police station the police may make an inventory search of the arrestee’s belongings pursuant to established department procedures. May also conduct an inventory search on impounded vehicles.
6. Protective Sweep – Police may also may a protective sweep of the immediate adjoining area if they believe accomplices may be present.
ii. Automobile exception
1. Law enforcement officers may search the entire automobile if the officers have probable cause.
a. Policy – Cars are inherently mobile and people have reduced expectations of privacy in them.  
2. May search the car at the scene or at the station
3. May open any containers in the vehicle that may contain the item for which they had probable cause for the search.
4. The search may extend to packages belonging to the passenger

5. If the police have probable cause only to search a container in a vehicle, they may search only the container (e.g., suitcase)
6. Police may seize a vehicle from a public place without a warrant if they have probable cause to believe the automobile itself is contraband.
7. Pretextual Stops by police – Ok so long as the stop can be objectively justified.
a. The probable cause can arise after the vehicle is already stopped
iii. Border Searches
1. Searches at a border (point of entry or customs) do not require a warrant, probable cause, or even reasonable suspicion. (e.g.,. mail entering U.S.)
2. Searches away from the point of entry or customs are governed by the normal rules of search and seizure.
iv. Plain View
1. Legitimately present on the premises
2. See, hear or smell such evidence in plain view
3. Have probable cause to connect the item seized to a crime.
a. Note – Plain view does not expand the scope of searches.  Ex. Weed in window, can’t walk into house and get plant.
v. Consent
1. Must be voluntary and intelligent
a. Saying that they have a warrant negates consent
b. Police do not have to warn you of your right not to consent
2. Third party Consent
a. Where two or more people have, or are reasonably believed to have equal right to use a piece of property, then any one can consent to a warrantless search.  If both people are present and one consents to the search and the other does not consent, then the one who does not consent controls.
i. Objecting Co-tenant has a superior right over consenter.
vi. Stop and Frisk (Terry Stop)
1. Reasonable suspicion of criminal activity
a. Must be based on an articulable fact of criminal activity
2. May briefly detain suspects, require them to state their name and may frisk suspect ONLY if officer reasonably believes that the person may be armed and presently dangerous
3. Scope of Frisk – Limited to a patdown of outer clothing, unless the officer has specific information that a weapon is hidden in a particular area of the clothing.
4. Admissibility of Evidence – during a patdown the officer may reach into the suspects clothing and seize any item that the officer reasonably believes, based on “plain feel”, is a weapon or contraband.
vii. Evanescent Evidence 
1. A delay related to a warrant application would pose an unusually serious risk to law enforcement officers. (i.e., might disappear if police took the time to get a warrant)
a. Ex.  A police officer can scrape under a suspect’s fingernails without getting a warrant because defendant might wash his hands.
2. Hot pursuit of a fleeing felon (few minutes behind) may make a warrantless search and seizure and may even pursue the suspect into a private dwelling of a non-suspect.
3. Other Ex. – Imminent violence, contaminated food or drugs, burning fires
4. Note – May be used in conjunction with plain view exception
viii. Wiretapping and Eavesdropping
1. Wiretapping and eavesdropping constitutes a search under the 4th amendment.  All wiretapping and eaves dropping requires a warrant. 
2. Exceptions 
a. 3rd party rat – Speaker assumes the risk that the person to whom he is talking is unreliable and may consent to monitoring or may be wired.
b. Pen-register (devices that record phone numbers dialed)
ix. Body Intrusions
1. The due process clause requires searches within a person’s body to be reasonable which involve balancing Society’s Need against the magnitude of the intrusion. 
2. Ex. Giving blood may be ok, but not to remove a bullet in defendant’s spine.
3. Drug Tests
a. Ok for railroad employees involved in an accident
b. Ok for public school students who participated in extracurricular activities
c. Ok for persons seeking employment from a public employer
CONFESSIONS
1. 14th Amendment Voluntariness

a. Due process prohibits involuntary confessions or coerced confessions that shock the conscience.
b. Determining voluntariness relies on the totality of the circumstances
c. “Shocks the Conscience” – Government misconduct violates the Due Process Clause only if this conduct “shocks the conscience.”  The mere fact that police officers lied to a suspect will not, in itself, violate the due process clause.
d. Suppression of Evidence – If police officers violate the Due Process Clause, any statements made by the suspect will be suppressed under the exclusionary rule.  
2. 5th Amendment - Miranda Rights Two things required to trigger need for:
a. Must be IN CUSTODY – Not free to leave (objective standard)
i. i.e. Being in police car or in jail you are in custody
ii. NOT Probation interviews, tax audit interviews or routine traffic stops.
b. There must be an INTERROGATION
i. Any conduct where police knew or should have known would elicit an incriminating statement. (i.e. Christian burial)
ii. Miranda does not protect spontaneous statements.
c. Warnings – Must be given with substantial compliance to:  You have the right to remain silent, anything you say can and will be used against you in the court of law, you have right to an attorney, if you cannot afford an attorney, one will be appointed for you if you desires.
d. Waiver must be Knowing, Voluntarily and Intelligently given
i. The burden is on the Suspect to clearly exercise his Miranda rights.  
ii. The burden is on the State to prove waiver.
iii. MBE Tip: read warnings, D says nothing or shrugs his shoulders.  No waiver of Miranda rights from silence or shoulder shrugging
f. Public Safety Exception - Police officers need not give Miranda warnings “in a situation posing a threat to the public safety.” 
g. Right to Terminate Interrogation

i. Right to remain silent – The Supreme Court has allowed later questioning on an unrelated crime.  
ii. Right to an attorney – If a suspect invokes their right to counsel, police officers cannot resume questioning the suspect until counsel has been made available to the suspect even if the questioning relates to a different crime.  
h. Effect of Miranda Violation:

i. Statements are barred by the exclusionary rule
ii. May be used for impeachment of the suspect’s testimony
1. Pre or post arrest silence may be used as long as the silence was not post-warnings.  (Post warning silence violates due process)
iii. No fruit of the poisonous tree exclusions
1. No violation for non testimonial fruits of an unwarned confession (e.g., jail snitch)
3. 5th Amendment – Right to Counsel 

a. Once defendant asserts his right to terminate the interrogation and requests an attorney, re-initiation of the interrogation by the police without his attorney present violates this right. 
i. ONLY arises in one situation: when a suspect on hearing the Miranda warnings says “I want a lawyer.”  Interpreted to mean suspect needs help of an attorney with the process of custodial police interrogation and therefore the police may not reinitiate interrogation on any topic without attorney present.  
ii. Not offense specific 
4. 6th Amendment – Right to Counsel 
a. Once judicial proceedings have been commenced against a defendant, police officers cannot question a defendant unless the defendant’s attorney is present.  (no violation before formal proceedings have begun)
i. Right attaches at all critical stages of prosecution after formal charges have been filed. 
ii. Proceedings have commenced after an indictment or arraignment
iii. A defendant who is arrested but not yet charged does not have a 6th Amendment right to counsel but does have a 5th Amendment right to counsel.
b. Offense Specific – May question regarding unrelated, uncharged offenses without violating the 6th Amendment right to counsel.  
c. Deliberate Elicitation – After judicial proceedings have begun and the defendant’s lawyer is not present, the 6th amendment prohibits either:
i. Express Questioning, OR
ii. Deliberate elicitation of an incriminating response from the suspect
1. i.e. friend with an audio transmitter.
d. Waiver – A defendant may waive their 6th amendment right to counsel.
e. The right to appointed counsel is required in misdemeanor cases only if a jail sentence is actually imposed, but an individual always has a right to retain counsel.
f. The right to effective counsel includes the appointment of necessary experts in felonies.  
g. The right to counsel only guarantees everyone an attorney for their first appeal of right.
h. Right to Counsel During Pre Trial Identifications – The defendant is entitled to counsel at in-person line ups, once proceedings have commenced.
i. No right to counsel in photo line ups, for taking handwriting samples, mug shots, etc.
5. Pre-Trial Identification – Two bases for attacking pretrial
a. Denial of right to counsel (in-person line ups)
i. Post-charge, line-ups (standing in a line)
ii. Show-ups (one on one) give rise to the right to counsel but there is no right to counsel when they go out to show the victim or witness photographs. 
b. Denial of Due Process – Some pretrial identification techniques are so unnecessarily suggestive and substantially likely to produce a misidentification that they deny due process of law.
i. Remedy – exclude the in-court identification 
c. Independent Source – If the pre-trial identification is unconstitutional for any reason then the pre-trail lineup is inadmissible as well as the in court identification UNLESS the government can prove by clear and convincing evidence, that there was an independent source for the defendant’s in court identification. 
i. Ex. Witness had the opportunity to observe at the time of the crime – witness viewed defendant close up for 40 minutes during commission of the crime. 
6. Pretrial Procedures

a. Bail – most states create a right to be released on bail.  Bail can be set no higher than necessary to assure defendant’s appearance at trial.  
i. Immediately appealable – refusal to grant bail or the setting of excessive bail may be appealed immediately 
ii. Preventative detention may be constitutional if the court determines no amount of bail would insure the defendants return.
b. Competency to Stand Trial – The D must be competent to stand trial to appease due process
i. Based on defendant’s mental condition at the time of trial 
ii. Burden is on the D to prove by preponderance of the evidence that the D is incompetent
iii. D that successfully asserts the insanity defense may be confined to a mental hospital for a term no longer than the maximum period of incarceration for the offense.
c. Pretrial Publicity – May require change of venue or a retrial
7. Grand Jury
a. Federal requirement only and has never been imposed on States
b. Many states charge by information signed by prosecutor
c. Exclusionary rules do NOT apply. i.e. may consider excluded evidence
i. A grand jury witness may be compelled to testify based on illegally-seized evidence 

d. An indictment by a grand jury will be reversed if members of a minority group have been excluded without regard to harmless error.

e. Proceedings of grand juries are secret
i. D has No right to notice or to be present at a grand proceeding against him

ii. D has No right to introduce evidence or confront witnesses
iii. D has No right to have counsel present
8. Trial
a. Speedy Trial – The 6th amendment right to a speedy trial is evaluated based on the totality of the circumstances. (e.g., length of delay, reason for delay, prejudice, etc.) Does not attach until defendant has been arrested or charged. 
i. Note – D does not need to know of the charges for the right to attach.
b. Due Process Concerns – Due process is violated if
i. It is unlikely that the jury gave the evidence reasonable consideration
ii. The state compels the defendant to stand trial in prison clothing.
iii. Visibly shackled D in trial unless based on justified concerns of security or escape.
iv. Jury is exposed to influence favorable to the prosecution.
v. Bad faith destruction of evidence by the police.
c. Unbiased Judge
i. Must have no financial interest in the outcome of the case OR actual malice against D
d. Right to Jury Trial
i. Anytime charged with offense that the maximum authorized sentence exceeds 6 months you have a constitutional right to jury trial. (i.e. more than 6 months)
1. Also, criminal contempt if the sum of the sentences exceeds 6 months 
2. No right for juvenile delinquency or for imposing probation up to 5 years.
ii. Number and Unanimity

1. Minimum number that works is 6.  If you use 6, then must be unanimous
2. No federally protected right to a unanimous 12 person jury verdict (9-3 ok)
iii. Cross-sectional requirement (6th amendment)
1. Right to have the jury pool reflect a fair cross section of the local community, but NO right to have your own jury reflect cross-section of the community
iv. Peremptory Challenges for Race or Gender (Equal protection clause)
1. Unconstitutional for the prosecution or the defense to exercise peremptory challenges to exclude from the jury on account of race or gender
2. Burden shifts to prosecution to show a race neutral explanation (even unreasonable: e.g., I didn’t like his shirt)
v. Ineffective Assistance of Counsel (Effective assistance is presumed)
1. Deficient performance by counsel 
2. But for the deficiency the result of the proceeding would have been different (i.e. defendant would not have been convicted or sentence would have been shorter)
a. D must point out specific deficiencies.  Cannot be based on inexperience, lack of time to prepare, the gravity of the charges, complexity of defenses or accessibility of witnesses to counsel
b. Trial tactics and failure to raise a constitutional defense do not constitute ineffective assistance of counsel
vi. Death Penalty Cases – Cannot automatically exclude jurors who are opposed to the death penalty unless their opposition would substantially impair their ability to follow the court’s instructions.
vii. Due process clause requires proof beyond a reasonable doubt in criminal cases.
1. Any presumption that shifts the burden of proof to D is unconstitutional.
9. Guilty Pleas and Plea Bargaining
a. The Supreme Court has adopted the contract theory of plea bargaining.  The defendant has a right to rescission or specific performance.
b. In a GUILTY plea the judge must advise D directly and on the record
i. Nature of charge
ii. Maximum authorized penalty and any mandatory minimum penalty
iii. The constitutional rights the defendant is giving up by pleading guilty (jury / counsel)
iv. Right to plead not guilty and demand a trial
1. Remedy if not met – D may withdraw his plea and plead again
c. The Supreme Court will NOT disturb guilty pleas after sentencing, EXCEPT (Withdrawal)
i. Plea was involuntary (Some mistake in the pleading ceremony)
ii. Lack of jurisdiction
iii. Ineffective Assistance of Counsel
iv. Failure to keep the Plea Bargain
10. Death Penalty
a. There can be NO automatic category for imposition of the death penalty
b. The state may NOT by statute limit the mitigating factors.  ALL relevant mitigating evidence must be admissible or the statute is unconstitutional
c. Any death penalty statute that does not give the defendant a chance to present mitigating facts and circumstances is unconstitutional. 
d. It is an unconstitutional violation of the prohibition against the imposition of cruel and unusual punishment t exclude someone who, at the time of the crime was committed was UNDER the age of 18, or mentally retarded, or who at the time of execution is legally insane.
e. Only a jury and NOT a judge may determine the aggravating factors justifying imposition of the death penalty
f. The 8th amendment prevents the death penalty from being imposed for rape or felony murder.
11. Double Jeopardy – Once jeopardy attaches, a defendant cannot be retried for the same offense by the same sovereign after a dismissal, acquittal or conviction.
a. When Jeopardy Attaches
i. Attaches when the defendant pleads guilty
ii. Attaches in a jury trial when the jury is sworn
iii. Attaches in a judge trial when the first witness is sworn in
iv. Does NOT generally attach when the proceedings are civil
b. Exceptions Permitting Retrial
i. Hung Jury – Unable to agree on a verdict
ii. Mistrial for Manifest Necessity – ex. D suffers medical condition mid-trial
iii. Defense Successfully Appeals – with the exception of a reversal based on insufficiency of evidence at trial.
iv. Breach of Plea Bargain by Defendant – Plea and Sentence can be vacated and the original charges reinstated.
c. Same Offense – Two crimes do NOT constitute the same offense if each crime requires proof of an additional element that the other does not.
i. same offense if all of the elements for crime 1 are in crime 2
d. Retrial for Lesser Included Offense Barred – Attachment of jeopardy for the greater offense bars retrial for lesser included offenses
e. Retrial for Greater Offense – Attachment of jeopardy for a lesser offense bars retrial for the greater offense, except that retrial for murder is permitted if the victim dies after attachment of jeopardy for battery.
f. Same Sovereigns –double jeopardy bars retrial for the same offense by the same sovereign.  May be tried for same conduct by both state and federal or by two states or by Native American Nation; however NOT by a state and municipality (city or county)
g. Collateral Estoppel – Re-litigation of a factual issue to the defendant’s detriment is barred.
12. 5th Amendment Privilege against Self Incrimination

a. The 5th amendment self-incrimination clause protects a defendant against testimonial incrimination in both Civil and Criminal court.
i. Anyone asked a question that might tend to incriminate them is entitled to this privilege
b. The clause does NOT apply to identification procedures, even if asked to say certain words.  
c. The clause does NOT apply to physical evidence, such as fingerprints or hair samples.
d. The clause does NOT apply to the production of documents.
e. Only applies to Compelled Testimony – i.e. you can freely waive.
i. E.g., Cannot make you take lie detector test or custodial interrogation

f. The privilege should be exercised immediately upon being called to testify.  IF the witness answers any incriminating questions (even during a civil proceeding) he cannot later bar that evidence from being used against him in a criminal proceeding.
g. The privilege must be claimed in civil proceedings to prevent the privilege from being waived for a later criminal prosecution. 
h. Note – It is unconstitutional for Prosecutor to make a negative comment on the D’s failure to testify or his remaining silent on hearing the Miranda warning.
i. Privilege may be Eliminated
i. Grant of Immunity
1. Derivative Use Immunity – May still be prosecuted for the crimes he was forced to testify about but cannot use any information given by the declarant in a future case against him
2. Transactional Immunity – Cannot be prosecuted by the granting sovereign for any crimes they may be required to testify about.  However, the D may still be prosecuted by an alternative sovereign but they may not use the immunized testimony nor any evidence that may have been derived from it.
ii. No Possibility of Incrimination – i.e.  Statute of Limitations has run
1. Already been convicted or acquitted and can’t be retried for the crimes for which he is being asked to give information.
iii. Waiver – Criminal D takes the witness stand waives 5th Amendment privilege to all legitimate subjects of cross examination
13. 6th Amendment Right to Confront Witnesses – Right in a criminal case to confront adverse witnesses.  
a. NOT an absolute right (e.g., protecting child witness from trauma, or removing disruptive D)
b. Right to Confront Witnesses Applies:
i. Introduction of a Co-Defendant’s statement implicating the other, unless
1. Portions relating to the D can be redacted
2. The confessing D takes the stand and subjects himself to cross examination 
3. To rebut the D’s claim that his confession was obtained coercively
ii. Confrontation Clause – Prior “testimonial” evidence may not be admitted unless (1) the declarant is unavailable and (2) the D had an opportunity to cross examine the declarant.
1. Testimonial – Anything in court or to further a police investigation
1

